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Spousal Support

Conduct – Section 33 (10) of the Family Law Act used to reduce spousal support to $1 per year when mother’s conduct in frustrating father’s relationship with the child was outrageous. Bruni v. Bruni, 2010 ONSC 6568, (Ont. Fam. Ct.).

Debt - There is authority for awarding spousal support because of the economic position in which the defendant left the plaintiff. See Freno-Link v. Link, 23 R.F.L. (5th) 164 (B.C. S.C.), and Bradley v. Bradley, , 7 R.F.L. (5th) 270 and Taylor v. Taylor, 10 R.F.L. (6th) 202 (Ont. S.C.J.) and Swan v. Leslie, 2011 CarswellOnt 12746 (Ont. S.C.J.), all of which approved an award of support as a result of the husband leaving the wife in significant debt.
Delay in Application – Delay does not bar a claim for spousal support provided there is a reason for the delay and events that have transpired since the delay. Walker v. Greer [2003] O.J. No. 3396 (SCJ). 
Van Rythoven v. Van Rythoven, 2009 CanLII 45844 (Ont. S.C.)-While a factor to be considered, delay is not fatal to a claim for spousal support: see Hillhouse v. Hillhouse 1992 CanLII 5983 (BC C.A.), (1992), 43 R.F.L. (3d) 266 (B.C.C.A.).  In view of the delay, the court found that it would not be fair or equitable to make the award retroactive.  That is the same solution adopted by the British Columbia Court of Appeal in Hillhouse.

Depletion of Capital -    A dependant spouse is generally not required to deplete his or her capital to support himself or herself (Goeldner v. Goeldner 2005 CanLII 455 (ON C.A.), (2005), 194 O.A.C. 129 (Ont. C.A.); Berger v. Berger, 2016 ONCA 884.  However, there are cases where a dependant spouse has been required to deplete his or her capital to support himself or herself.  For example, in Tout v. Bennett 2003 CanLII 1951 (ON S.C.), (2003), 38 R.F.L.(5th) 223 (Ont. S.C.) the wife’s application for interim support after a long marriage was denied, which thereby required her to encroach on capital to support herself.  However, in Tout, both parties were retired and living off capital.
Duration of Cohabitation – Interruption
Professors Thompson and Rogerson addressed the issue in Spousal Support Advisory Guidelines: The Revised User’s Guide (Department of Justice Canada, April 2016). They suggest (p. 24):

If there is any period of separation during the relationship, followed by a reconciliation and continued cohabitation, then the cumulative total of the periods of cohabitation will most often be the appropriate way of calculating the length of the relationship, not just the last period of cohabitation…. However unusual circumstances, such as an extremely lengthy period of separation, may require a different approach.
Period of interruption not included in Whalen-Byrne v. Byrne, 2017 ONCA 729, 2017 CarswellOnt 14484.
Economic Hardship -  Fisher v. Fisher, 47 R.F.L. (6th) 235 (Ont. C.A.) : Economic hardship can arise from the wife's reduced standard of living after the separation. Also: Barraco v. Scott, 2011 CarswellOnt 8325 (Ont. S.C.J.): Need and standard of living can serve as proxy measures for ascertaining loss of economic opportunity arising from a long traditional marriage. Ross v. Ross (1995) 16 R.F.L (4th) 1 N.B.C.A.) at 7.
Entitlement to support - Bracklow Principles - :

1. Compensatory Support.   The court is directed to look at the economic circumstances of each spouse’s role during the marriage in determining support. There are three types of compensatory support (Beneteau v. Young, 2009 CanLII 40312 (ON S.C.):
                              i.           non-specific compensatory support (where a spouse’s ability to achieve self-sufficiency was comprised by career/job dislocation for the family); Walsh v. Walsh, 2006 CarswellNB 582 (Q.B.);

                             ii.            specific calculable disadvantage (where a spouse can point to a specific calculable overriding loss resulting from the marriage or the roles adopted in marriage)’ Spurgeon v. Spurgeon  (2001), 15 R.F.L. (5th) 440 (Ont. Div. Ct.);

                          iii.            specific calculable and advantage conferred (where a spouse conferred a substantial career enhancement opportunity on the other spouse): Caratun v. Caratun (1992), 42 R.F.L. (3d) 113 (Ont. C.A.).
Moge and Bracklow set out the following examples of compensatory support:
a) A spouse's education, career development or earning potential have been impeded as a result of the marriage because, for example:

a. A spouse has withdrawn from the workforce, delays entry into the workforce, or otherwise defers pursuing a career or economic independence to provide care for children and/or spouse;

b. A spouse's education or career development has been negatively affected by frequent moves to permit the other spouse to pursue these opportunities;

c. A spouse has an actual loss of seniority, promotion, training or pension benefits resulting from absence from the workforce for family reasons;

b) a spouse has contributed financially either directly or indirectly to assist the other spouse in his or her education or career development.
The SSAG set out following examples of economic disadvantage:

1. Home with children full-time or part-time
2. Secondary earner
3. Primary caregiver of the children after separation
4. Moving for payor’s career
5. Support for payor’s education or training
6. Working in family business
One needs to ask where the recipient would be if he or she continued in the labour market, not where he or she was years ago.

A strong compensatory claim will be a factor for a higher SSAG range. Also more likely to share post-separation increases in income.

The legal considerations for the entitlement to compensatory support was reviewed by Chappel J. in Thompson v. Thompson, 2013 ONSC 5500(CanLII), at paras. 55–59, as follows:

ii.         Compensatory Support
The compensatory basis for spousal support entitlement recognizes that upon marriage breakdown, there should be an equitable distribution between the parties of the economic consequences of the marriage. The objective of a compensatory award is to provide some degree of compensation for the sacrifices and contributions which a spouse made during the marriage, for economic losses which they experienced and may continue to experience as a result of the marriage, as well as the benefits which the other spouse has received as a result of the sacrifices and contributions. A compensatory award recognizes that such sacrifices, contributions and benefits conferred often lead to an interdependency between the spouses and merger of their economic lives.

 

Compensatory support claims arise most typically in situations where one spouses suffered economic disadvantage and contributed to the other spouse’s income earning potential as a result of assuming primary responsibility for child care and/or home management obligations. However, a compensatory claim can also be founded on other forms of contribution to the other party’s career, such as supporting the family while the other party obtained or upgraded their education, selling assets or a business for the benefit of the family unit, or assisting a party in establishing and operating a business that is the source of that party’s income.

 

In considering whether a compensatory claim exists, the court must undertake a broad and expansive analysis of advantages and disadvantages which each party experience throughout the relationship as a result of the marital union. In some situations, a compensatory claim may be defeated or weakened by the fact that the disadvantage suffered by the claimant spouse is offset by disadvantage of a different type experienced by the other spouse.

 

A compensatory claim for spousal support may be established even where the recipient spouse is employed and reasonably self-supporting at the time of the parties’ separation. This situation can arise where, despite that spouse’s ability to meet their own needs, their financial advancement has been impaired as a result of subordinating their career to that of the other spouse or from adopting a less lucrative career path in order to accommodate the needs of the family.
Compensatory support ought not to be varied (unless there is an inability to pay) since it will have been awarded to recognize the length of the marriage and the roles adopted throughout the marriage. These factors are retrospective. Witzl 2008CarswellOnt. 2549 (SCJ).

Compensatory support is premised on a marriage being a joint endeavour, seeks to alleviate economic disadvantage by taking into account all the circumstances of the parties, including the advantages conferred on either spouse during the marriage.  It is concerned with an equitable sharing of the benefits of the marriage.  Contractual entitlement, on the other hand, flows from the express or implied agreement.  Finally, non-compensatory support may be ordered “where it is fit and just to do so.”  Poirier v.  Poirier, 2010 ONSC 920 (CanLII).
2. Compensatory support – Short marriage with child
In a short marriage, with young children, most of the primary caregiver’s disadvantage lies ahead of her, not behind her, namely the labour market consequences for the parent of ongoing child care.  This is a strong consideration in ordering support towards the higher end of the SSAG ranges. It is also an important factor in not time-limiting support on an original application for spousal support. See: Ideas of Spousal Support Entitlement (2015), 34 Can. Fam. L.Q. 1, by Professor D.A. Rollie Thompson. See: Kuznetsova v. Flores, 2016 ONCJ 203.
In Malkov v. Stovichek-Malkov, 2017 ONSC 6822, the court found no compensatory entitlement to support in a 7 year marriage where the mother had stayed at home for 4 years with two young children, since she lost no earning potential and in fact increased it by taking a challenging degree during the marriage. She was awarded spousal support on a non-compensatory basis.
3. Contractual support – the basis will be an agreement between the parties. The express or implied term witll either create or negate spousal support.

4. Non- compensatory support – Where compensation is not the basis, a support obligation may arise from the marriage relationship itself when a spouse is unable to become self-sufficient.  It can be based on need.  Under this model, spousal support will be based on economic hardship resulting from the breakdown of the marriage, but not necessarily the roles assumed during the marriage. The needs based support could, therefore, consider the recipient’s ability to become self-sufficient for reasons such as health. If it is consistent with the 4 principles of the Divorce Act, time limits can be imposed.

a)
All three models of support must be considered. (par.37)

b) 
Need alone may justify a spousal support award. (Par.44)

c) 
whether support should be awarded ultimately depends on what is just and fair in the circumstances. (Par.48).

Under Section 30 of the FLA, every spouse has an obligation to support the other spouse in accordance with need, to the extent that he or she is capable of doing so.   This is consistent with the concept of marriage as a partnership.  There is a presumption that spouses owe one another a mutual duty of support: Bracklow v. Bracklow, 1999 CanLII 715 (S.C.C.), [1999] 1 S.C.R 420 para. 20.  This can be displaced through “explicit contracting (usually before the union is made with a prenuptial agreement), or through the unequivocal structuring of their daily affairs, to show disavowal of financial interweaving” (Bracklow, para. 20). 

In determining need, courts ought to be guided in part by the principle that the spouse receiving support is entitled to maintain the standard of living to which she was accustomed at the time cohabitation ceased. The analysis must consider the recipient’s ability to support herself, in light of her income and reasonable expenses. Gray v. Gray, 2014 ONCA 659.

A disparity of income on its own does not lead to an entitlement to support. Berger v. Berger, 2016 ONCA 884. A disparity of income may lead to a finding that there is an economic hardship arising from the breakdown of the marriage, but a significant difference in income does not in and of itself lead to an entitlement to spousal support. One needs to ask why there is an income disparity.  It is clear that income discrepancy alone does not create a non-compensatory claim: see Fisher v. Fisher, 2009 ADQB 85 and Calvert v. Stewart, 2009 CarswellOnt 671 (C.J.). There must be some evidence that the disadvantage to the recipient spouse must arise from the breakdown of the marriage. Lamb v. Watt, 2017 ONSC 5838.
Where the father failed to reveal his true financial situation to the mother during the marriage, court found the mother was disadvantaged and entitled to non-compensatory support. Emmerson v. Emmerson, 2017 ONCA 917.

Factors to consider: Length of marriage/cohabitation, drop in standard of living, economic hardship. This is all to assess interdependance.
5. Moge Principles

1. All 4 objectives of the Divorce Act must be considered.  No single objective is paramount.

2. The court should not impose a time limit in compensatory cases.

3. The longer the relationship endures, the closer the economic union, the greater will be the presumptive claim to equal standards of living upon dissolution.

Health - As stated by the Supreme Court in Bracklow v. Bracklow, 1999 CanLII 715 (SCC), [1999] 1 S.C.R. 420, “in some circumstances the law may require that a healthy party continue to support a disabled party, absent contractual or compensatory entitlement. Justice and consideration of fairness may demand no less.” (at para. 48). Gray v. Gray, 2014 ONCA 659.
Imputing Income – The same test for imputing income in child support cases (Drygala v. Pauli) applies in spousal support cases. The test for imputing income for child support purposes applies equally for spousal support purposes. Rilli v. Rilli, [2006] O.J. No. 2142 (SCJ);  Perino v. Perino [2007] O.J. No. 4298 (SCJ). 
Imputing income to support recipients is fair. Elmgreen v. Elmgreen, 2016 ONCA 849.

Jurisdiction – A former spouse is not entitled to make a new application for support under the Family Law Act Rothgiesser v. Rothgiesser [2000] O.J. No. 33 (OCA); Marchenko v. Ghassan, 2018 ONCJ 74.
The court has jurisdiction to hear a motion to change a spousal support domestic agreement filed under section 35 of the Family Law Act if it was signed before the parties divorced. The date of the agreement is the relevant date, not the date it was filed. Francisco v. Francisco, 2017 ONCJ 323. This case disagreed with the obiter in Abernethy v. Peacock, 2009 CanLII 25128 (ONSC), where the court said that if the agreement was filed with the court after the parties divorced, the matter could not be heard under the Family Law Act.
Lifestyle -    Where the payor spouse has the ability to pay, a dependent whose pattern of dependency developed during the marriage is entitled to maintain the lifestyle that he or she became accustomed to during cohabitation pending trial or resolution.  Where the lifestyle during cohabitation was a lavish one, this can result in large interim support awards (Lebovic. v. Lebovic 2001 CanLII 28183 (ON S.C.), (2001), 15 R.F.L. (5th) 115 (Ont. S.C.); Lakhani v. Lakhani 2003 CanLII 2161 (ON S.C.), (2003), 43 R.F.L.(5th) 125 (Ont. S.C.).
Lump Sum Spousal Support – Note additional limitations in subsection 34 (2)  of Family Law Act for OCJ – only if to provide for necessities of life or prevent recipient from being a public charge. This review of principles set out by Court of Appeal in Davis v. Crawford 2011 ONCA 294 Canlii. 

[60]         It is well accepted – and undisputed – that a lump sum award should not be made in the guise of support for the purpose of redistributing assets: Mannarino; Willemze-Davidson v. Davidson 1997 CanLII 1440 (ON C.A.), (1997), 98 O.A.C. 335 (C.A.), at para. 32. Moreover, the governing legislation does not recognize redistribution of assets as one of the purposes of a spousal support award. 

[61]         That said, a lump sum order can be made to “relieve [against] financial hardship, if this has not been done by orders under Parts I (Family Property) and II (Matrimonial Home)”: Family Law Act, s. 33(8)(d).
[62]         In any event, the purpose of an award must always be distinguished from its effect. Any lump sum award that is made will have the effect of transferring assets from one spouse to the other. The real question in any particular case is the underlying purpose of the order: Willemze-Davidson at para. 32.

[63]         Similarly, it is well accepted that an important consideration in determining whether to make a lump sum spousal support award is whether the payor has the ability to make a lump sum payment without undermining the payor’s future self-sufficiency.

[64]         Under s. 33(9) of the Family Law Act, “[i]n determining the amount and duration, if any, of support for a spouse … in relation to need, the court shall consider” among other things:
(a) the dependant’s and respondent’s current assets and means;

(b) the assets and means that the dependant and respondent are likely to have in the future;

...

(d) the respondent’s capacity to provide support. [Emphasis added.]

[65]         These statutory provisions make it clear that ability to pay is an important consideration in making an award of spousal support, including lump sum spousal support.

[66]         Most importantly, a court considering an award of lump sum spousal support must weigh the perceived advantages of making a lump sum award in the particular case against any presenting disadvantages of making such an order. 

[67]         The advantages of making such an award will be highly variable and case-specific. They can include but are not limited to: terminating ongoing contact or ties between the spouses for any number of reasons (for example: short-term marriage; domestic violence; second marriage with no children, etc.); providing capital to meet an immediate need on the part of a dependant spouse; ensuring adequate support will be paid in circumstances where there is a real risk of non-payment of periodic support, a lack of proper financial disclosure or where the payor has the ability to pay lump sum but not periodic support; and satisfying immediately an award of retroactive spousal support. 

[68]         Similarly, the disadvantages of such an award can include: the real possibility that the means and needs of the parties will change over time, leading to the need for a variation; the fact that the parties will be effectively deprived of the right to apply for a variation of the lump sum award; and the difficulties inherent in calculating an appropriate award of lump sum spousal support where lump sum support is awarded in place of ongoing indefinite periodic support. 

[69]         In the end, it is for the presiding judge to consider the factors relevant to making a spousal support award on the facts of the particular case and to exercise his or her discretion in determining whether a lump sum award is appropriate and the appropriate quantum of such an award.

[70]         As we have said, we do not endorse the submission that lump sum spousal support awards must be limited to “very unusual circumstances” as a matter of principle. Nonetheless, we agree that most spousal support orders will be in the form of periodic payments. To a large extent, this is for four very practical reasons. 

[71]         First, in many instances, monies will simply not be available to fund a lump sum support award either to take the place of, or to supplement, an award of periodic support.  Instead, support will be paid from one spouse’s income, the only available source for support payments, and it will be paid to finance the ongoing needs of the other spouse, which will generally be of a periodic rather than lump sum character.  

[72]         Second, for married couples, the court will have determined already the amount to be paid to equalize the value of the spouses’ net family properties: see s. 5, Family Law Act. In many circumstances, this payment will obviate any requirements a dependent spouse may have for transitional capital. 

[73]         Third, in many cases, there will be no considerations favouring a lump sum award from the perspective of either spouse.

[74]         Fourth, in at least some cases where there are considerations favouring a lump sum award, the general exigencies of life, including the possibility that the parties’ means and needs will change, will outweigh the considerations favouring a lump sum award.

[75]         Irrespective of whether the proposed support is periodic or lump sum, it is incumbent upon counsel to provide the judge deciding the matter with submissions concerning the basis for awarding and the method of calculating the proposed support, together with a range of possible outcomes. Further, it is highly desirable that a judge making a lump sum award provide a clear explanation of both the basis for exercising the discretion to award lump sum support and the rationale for arriving at a particular figure. Clear presentations by counsel and explanations by trial judges will make such an award more transparent and enhance the appearance of justice. Over time, this approach will undoubtedly foster greater consistency and predictability in the result.  

[76]         As part of this approach, where an award of lump sum spousal support is made as a substitute for an award of periodic support, it is preferable that, with the benefit of submissions from counsel, the judge consider whether the amount awarded is in keeping with the Spousal Support Advisory Guidelines (Ottawa, Department of Justice, 2008) (the “Guidelines”).  If it is not, some reasons should be provided for why the Guidelines do not provide an appropriate result: Fisher v. Fisher 2008 ONCA 11 (CanLII), (2008), 88 O.R. (3d) 241 (C.A.), at para. 103.
Lump Sum Support – Tax deduction
McKinnon v. McKinnon, 2011 CarswellOnt 11430 (Ont. C.A.) decided that lump-sum spousal support calculated by reference to the Spousal Support Advisory Guidelines needs to be netted down to reflect its tax free status. However, the court is not required to guess at the tax effects. Counsel needs to adduce evidence with respect to the appropriate adjustment. For example, in Samoilova v. Mahnic, 41 R.F.L. (7th) 83 (Alta. C.A.) the Court noted:

According to Revenue Canada's Tax Interpretation Bulletin (IT-530R, para 4), in order for spousal support payments to be deductible they must be payable as an allowance for the maintenance of the recipient on a periodic basis. An amount paid as a single lump sum will generally not qualify as being payable on a periodic basis. To quote paragraph 22 of the Interpretation Bulletin:

a lump sum payment required by a court order . . .  in respect of a period prior to the date of the order  . . .  would not be considered a qualifying support amount for purpose of subsection 56.1(4) [of the Income Tax Act].

So, retroactive or lump sum spousal support payments are generally not deductible by its payer. And, according to paragraph 3 of the Interpretation Bulletin, "if the payer is not entitled to an income deduction for support amounts paid, the recipient is not required to include such amounts in income." [para.2]
Marriage

A person attempting to rely on a foreign marriage has the burden of proving its validity.  a court may accept a document to prove a foreign marriage, but whether the document is sufficient is a factual determination which depends on the document and the circumstances. See for example, Lewkowicz v. Korzewich, 1955 CarswellOnt 124 (S.C.C.). Where foreign law is not proved sufficiently, then the court must rely on its own law to determine the validity of the marriage. Best v. Best, 2016 CarswellNfld 458 (N.L. C.A.).
Material change in circumstances

From: McMurter v. McMurter, 2016 ONSC 1225.
 A material change of circumstances that would justify varying a spousal support order is “a change, such that, if known at the time, would likely have resulted in different terms”: see Willick v. Willick, 1994 CanLII 28 (SCC), [1994] 3 S.C.R. 670, at para. 22.
In L.M.P. v. L.S., 2011 SCC 64 (CanLII), [2011] 3 S.C.R. 775, at paras. 34, 36-37, the Court affirmed the validity of the Willick test and emphasised that what amounts to a material change will depend on the circumstances of the parties at the time of the order. The change must have occurred since the making of the order, and the change cannot be merely a temporary one. The court should grant a variation only to the extent justified by the change.
Since a finding of material change is dependent on the position of the parties at the time of the order, parties must provide the court with evidence of their position at that time: see Cohen v. Matlofsky, 2016 ONCA 29 (CanLII), at para. 8. Absent such evidence, the court cannot find that there has been a material change of circumstances. Events that took place prior to the making of a final order cannot constitute a material change of circumstances.
The British Columbia Court of Appeal in Dedes v. Dedes, 2015 BCCA 194 (CanLII), 372 B.C.A.C. 70, at paras. 25-26, found that a chambers judge had erred in focussing on whether a change was reasonably foreseeable at the time of the order. The court held that the appropriate test is whether the change “was actually contemplated at the time of the order”. In coming to this conclusion, the court held that this threshold is meant to prevent parties from re-litigating issues that have already been considered by the courts.

 The Ontario Superior Court of Justice in Hickey v. Princ, 2015 ONSC 5596 (CanLII), 127 O.R. (3d) 356, at paras. 74, 77, recently held that “means” includes income-earning capacity, not only the amount of income the party actually earns. In this case, the court rejected the argument that an unforeseen change to a former spouse’s income due to early retirement amounted to a material change of circumstances, noting that, in considering means, a court should also consider the capital assets and pecuniary resources of the party.

 In L.M.L.P. v. L.S., [2011] SCC 64, the Supreme Court stated that the change must be substantial, continuing and that “if known at the time, would likely have resulted in a different order.”  The Supreme Court stated that it must limit itself to whatever variation is justified by the material change of circumstances. The court noted that the non-occurrence of a contemplated event may be a material change (par. 92). A court should limit itself to make the variation which is appropriate in light of the change (par. 50). 
The court needs to explore on variations the facts and circumstances which predate the support provisions under variation scrutiny, not to challenge the correctness of the original order, but to gauge the alleged material changes. Easson v. Blasé, 2015 ONSC 5170 (par. 47). 

A previous order should not be departed from lightly. Willick v. Willick, at par. 20.

A change in the custodial parent’s location does not necessarily constitute a material change in circumstances. Chmelyk v. Chmelyk, 2017 CarswellBC 3046 (B.C.S.C.)
Means

“Means” refers to available money and includes " all pecuniary resources, capital assets, income from employment or earning capacity, and any other source from which gains or benefits are received, together with, in certain circumstances, money that a person does not have in possession but that is available to such person": Leskun v. Leskun, 2006 SCC 25 (CanLII), [2006] 1 S.C.R. 920, at para. 29 quoting J.D. Payne & M.A. Payne, Canadian Family Law (Toronto: Irwin Law, 2001), at p. 195. Berger v. Berger 2016 ONCA 884
Post-Separation Increases in Income:
A comprehensive list of factors to consider is set out in Thompson v. Thompson 2013 CarswellOnt 12392 (SCJ) as follows:
a)      A spouse is not automatically entitled to increased spousal support when a spouse’s post–separation income increases. 

b)      The right to share in post-separation income increases does not typically arise in cases involving non-compensatory claims, since the primary focus of such claims is the standard of living enjoyed during the relationship.

c)      Compensatory support claims may provide a foundation for entitlement to share in post-separation income increases in certain circumstances.  The strength of the compensatory claim and the nature of the recipient’s contributions appear to be the major factors which may tip the balance either for or against an entitlement to share in the increased income. 

d)     The recipient spouse may be permitted to share in post-separation increases in earnings if they can demonstrate that they made contributions that can be directly linked to the payor’s post-separation success.  The nature of the contributions does not have to be explicit, such as contribution to the payor’s education or training.  The question of whether the contributions made by the recipient specifically influenced the payor’s post-separation success will depend on the unique facts of every case.

 

e)      A spousal support award is more likely to take into account post-separation income increases where the relationship was long-term, the parties’ personal and financial affairs became completely integrated during the course of the marriage and the recipient’s sacrifices and contributions for the sake of the family and resulting benefits to the payor have been longstanding and significant.[110]  When this type of long history of contribution and sacrifice by a recipient spouse exists, the court will be more likely to find a connection between the recipient spouse’s role in the relationship and the payor’s ability to achieve higher earnings following the separation. 

f)      In determining whether the contributions of the recipient were sufficient, the court should consider such factors as whether the parties divided their family responsibilities in a manner that indicated they were making a joint investment in one career, and whether there was a temporal link between the marriage and the income increase with no intervening change in the payor’s career. 

g)      If the skills and credentials that led to the post-separation income increase were obtained and developed during the relationship while the recipient spouse was subordinating their career for the sake of the family, there is a greater likelihood of the recipient deriving the benefit of post-separation income increases.

h)      By contrast, the likelihood of sharing in such increases lessens if the evidence indicates that the payor spouse acquired and developed the skills and credentials that led to the increase in income during the post-separation period, or if the income increase is related to an event that occurred during the post separation period. 

i)        Assuming primary responsibility for child care and household duties, without any evidence of having sacrificed personal educational or career plans, will likely not be sufficient to ground an entitlement to benefit from post-separation income increases. 

j)        Evidence that the post-separation income increase has evolved as a result of a different type of job acquired post-separation, a reorganization of the payor’s employment arrangement with new responsibilities, or that the increase is a result of significant lifestyle changes which the payor has made since the separation may militate against a finding that the recipient should share in the increase. 

k)      Where the payor’s post-separation advancement is related primarily to luck or connections which they made on his own, rather than on contributions from the recipient, the claim for a share in post-separation income increases will be more difficult. 

l)        The court may also consider the amount of time that has elapsed since separation as an indicator of whether the recipient’s contributions during the marriage are causally related to the post–separation income increases. 

m)   Evidence that the payor also made contributions to the recipient’s career advancement, or that the recipient has not made reasonable steps towards achieving self-sufficiency are also factors that may preclude an award that takes into account post separation income increases.
Automatically sharing post-separation increases and income is akin to treating a job as if it were a family asset, shareable in specie. Rather than doing so as a matter of course, courts should investigate whether there is a sufficient relationship between the increased income and the payee's efforts during marriage to justify allowing him or her to share in the increase. Rozen v. Rozen, 37 R.F.L. (5th) 205 (B.C. S.C.). See also Patton-Casse v. Casse, 29 R.F.L. (7th) 210 (Ont. C.A.).
When considering whether a spouse should share in the increased income of the other spouse, the case law seems to create a fundamental difference between whether the support is compensatory or non-compensatory. If the support is compensatory, support will almost always be calculated based on what the payor is then earning unless the payor has embarked on an entirely different career unrelated to the career pursued during the course of the marriage. See Epstein comment in L. (R.) v. B. (L.A.), 2013 CarswellPEI 48 (P.E.I. S.C.).
Children are automatically entitled to share in increases, but not spouses. A one-time payment incentive was excluded in a spousal support calculation in Gammon [2008] O.J. No. 4252 (SCJ). To share in post-separation increases in income, the wife must show that she had contributed to the acquisition of the other spouse's skills or credentials, thus contributing to his ability to earn the increased income. The Court noted that such contribution need not be "tangible and explicit." Sawchuk v. Sawchuk, 2010 CarswellAlta 32 (Alta. Q.B.):
If the increase in salary is founded in expertise and seniority established during the marriage and no intervening event or events are the cause of the increase, then the increase is to be included unless the recipient's role during marriage necessitates a different determination. If an event after separation is the reason for the increase, in whole or in part, then the increase may be excluded from consideration, also in whole or in part. Judd v. Judd, 2010 CarswellBC 246 (B.C. S.C.).
Restrictive view of entitlement to share in post-separation increase in income when court found that parties’ career arcs were established prior to separation and were not affected by compensatory factors (father was lawyer, mother was teacher). Retroactive claim for increased spousal support denied in Hersey v. Hersey, 2016 ONCA 494.
Post- Separation Need (where non-compensatory and need arises after separation).

Principles set out in Fyfe v. Jouppien, [2011] O.J. No. 4099 (Sup. Ct.) (D.L. Chappel, J.):  
At this point there is a presumption that spousal support is determined in light of income from the date of separation. Fisher v. Fisher (OCA).  Entitlement to post-separation increases in income is to be decided on a case-by-case basis. Dextrase- above.

Property Division – It can be an error in law to calculate spousal support before equalization of net family properties, since one of the factors is to look at the means of the parties.  Greenglass 2010 ONCA 675 (Canlii).

Relationship of some permanence – Must look at individual factors of each case. What was the intention? Desouza (1999) 48 RFL 4th 63 (OCJ).

Res Judicata – It does not apply to a prior order dismissing a spousal support claim. Tierney-Hynes v. Hynes 2005 CarswellOnt 2632 (CA).

Retroactivity – 
Kerr v. Baranow [2011] ONCJ 10 – sets out following principles for retroactive spousal support:

1.
DBS factors apply as modified for spousal support (circumstances of spouse are relevant as opposed to circumstances of the child).

2.
Presumptively, the date of the claim being issued is the start date for support, unless there is a reason to order otherwise.

3.
The failure to bring a temporary motion should not be penalized as we should be encouraging people to avoid the cost of bringing temporary motions. This is particularly the case, where the claimant moves the matter quickly to trial after obtaining disclosure.

4.  
At Par. 208:         Spousal support has a different legal foundation than child support.  A parent-child relationship is a fiduciary relationship of presumed dependency and the obligation of both parents to support the child arises at birth.  It that sense, the entitlement to child support is “automatic” and both parents must put their child’s interests ahead of their own in negotiating and litigating child support.  Child support is the right of the child, not of the parent seeking support on the child’s behalf, and the basic amount of child support under the Divorce Act, (as well as many provincial child support statutes) now depends on the income of the payor and not on a highly discretionary balancing of means and needs.  These aspects of child support reduce somewhat the strength of concerns about lack of notice and lack of diligence in seeking child support.  With respect to notice, the payor parent is or should be aware of the obligation to provide support commensurate with his or her income.  As for delay, the right to support is the child’s and therefore it is the child’s, not the other parent’s position that is prejudiced by lack of diligence on the part of the parent seeking child support: see D.B.S., at paras. 36-39, 47-48, 59, 80 and 100-104.  In contrast, there is no presumptive entitlement to spousal support and, unlike child support, the spouse is in general not under any legal obligation to look out for the separated spouse’s legal interests.  Thus, concerns about notice, delay and misconduct generally carry more weight in relation to claims for spousal support.

5.
D.B.S. emphasized the need for flexibility and a holistic view of each matter on its own merits; the same flexibility is appropriate when dealing with “retroactive” spousal support.

A variety of factors must be considered by a court when considering a claim for retroactive support: Bremer v. Bremer, 2005 CanLII 3938 (ON C.A.), (2005), 1. establishing past need. 2. any requirement for the recipient to encroach on capital. 3.the underlying basis for the order. 4. impact on the payor, is it a redistribution of capital. 5. blameworthy conduct on behalf of the payor, such as lack of financial disclosure. 6. notice of intention to seek support and negotiations to that end. 7. delay in proceeding and any explanation for that delay. 8. the appropriateness of an order predating the application. 13 R.F.L. (6th) 89 (Ont. C.A.), at para. 9; Marinangeli v. Marinangeli 2003 CanLII 27673 (ON C.A.), (2003), 38 R.F.L. (5th) 307 (Ont. C.A.), at paras. 72 to 84. 
Retroactivity – Tax considerations for lump sums
The court must discount the award based on the inability of the payor to deduct it. The court reviewed the law in Hume v. Tomlinson, [2015] ONSC 843 as follows:
[7]   I accept the Respondent’s submissions that this Court has determined that the tax ramifications of retroactive lump-sum spousal support orders, which reference the SSAG, must be considered: see Vanasse v. Seguin, 2008 CanLII 35922 (ON SC), [2008] O.J. No. 2832 (Ont. S.C.) [Vanasse].  InVanasse, the court reduced the amount of retroactive spousal support owed by 30% as it would not be taxable in the recipient’s hands.  Similarly, inBargout v. Bargout, 2013 ONSC 29 (CanLII), 35 R.F.L. (7th) 391 [Bargout], the court followed the approach in Vanasse and reduced the retroactive amount found owing by 30%, based on the fact the recipient would not pay tax on the retroactive spousal support award.  Finally, in Thompson v. Thompson 2013 ONSC 5500 (CanLII), [2013] W.D.F.L. 4436, the court wrote, at para. 75, that with respect to:

The quantification of retroactive spousal support, the range that is generated by the SSAG must be adjusted because these ranges are based upon periodic ongoing payments which are presumed to be taxable in the hands of the recipient and tax deductible by the payor. A retroactive award must be “nettled down” to account for its non-taxable status in the recipient’s hands, and its non-tax deductible status in the payor’s hands.

 

[8]   In Patton-Casse v. Casse, 2012 ONCA 709 (CanLII), 298 O.A.C. 111, the Court of Appeal affirmed McDermott J.’s review of the arbitral award regarding the appropriate quantum for retroactive lump-sum spousal support. McDermot J. reasoned that, as the order for a retroactive lump-sum payment was not deductible for the payor, the payor would in effect pay more now than he would have, had the amounts been paid on a periodic basis such that he could benefit from tax deductions (ibid, at para 22). McDermot J., taking a balanced approach, and considering both parties’ respective tax positions, awarded $177,000.00, by using a 25% reduction of support arrears.
[9]   I note that the Courts of Appeal in Alberta, British Columbia and New Brunswick have determined that the tax ramifications of retroactive lump-sum spousal support orders, which reference the SSAG, must be considered: see Samoilova v. Mahnic, 2014 ABCA 65 (CanLII), 41 R.F.L. (7th) 83;Robinson v. Robinson, 2012 BCCA 497 (CanLII), [2012] B.C.J. No. 2572; and P.(B.) v. T.(A.), 2014 NBCA 51 (CanLII), [2014] W.D.F.L. 4069.

Review Orders – They have a useful, but very limited role and are applicable only when there is a genuine and material uncertainty at the time of the original trial. Need to proceed with caution. when making a review order, it is important to set out the purposes of the review and put constraints on what the parties may do in that review process. Leskun [2006] SCR 920. Rogerson in Spousal Support, post-Bracklow (2001) 19 CFLQ 185 says: to justify a review order, there must be either a concern about a spouse’s failure to make reasonable efforts towards self-sufficiency, or a clear expectation of a change at an identifiable point in the future. There is a concern over endless litigation and cost. Bemrose v. Fetter [2007] O.J. No. 3488 (CA). 
In Fisher, the court says there should be an expectation of a certain event in the future. where the court anticipates that material facts which would affect the spousal support order could significantly change or crystallize in a specified period of time, a review order may be appropriate. Brown v. Brown, 2007 CanLII 13703 (ON S.C.). The Saskatchewan Court of Appeal in Williams v. Williams 2010 SKCA 52 held that, where a review order clearly imposes a fixed term to give the support recipient an opportunity to find appropriate employment and become self-sufficient, it is incumbent on the recipient at the review hearing to establish that she was unable to become self-sufficient. Absent such evidence, it is not open to the chambers judge at the review hearing to base ongoing spousal support on the respective incomes of the spouses, as found or imputed.
The advantage of review orders is that, unlike variation applications, they enable a court to modify its order to take account of significant changes of circumstances that were anticipated at the time of the original order but about which there was no certainty. The disadvantage of review orders is that they generate an air of unfinished business and have the potential for unduly increasing litigation costs and suspending the ability of divorced spouses to get on with their lives: Tedham v. Tedham, [2005] B.C.J. No. 2186 at paras. 22-23.
The fact that the proceeding is a review does not mean that the court should ignore the terms agreed to by the parties.  Courts have recognized that on review applications the parties’ separation agreement is relevant, and should be accorded considerable weight. (See MacEachern v. MacEachern, (2006) R.F.L. L(6th) 315 (B.C.C.A.); Judd v. Judd,  2010 BCSC 153); Boland v. Boland 2012 ONCJ 102.
A review order can be made at a variation hearing provided it meets the Leskun requirements. Also the court can order a further review at a review hearing. Westergard v. Buttress 2012 BCCA 38. The court can permit a review before the first review period ends. Bildy v. Bildy (1999) 44 R.F.L. (4th) 81 (Ont. C.A.).

Regardless of a review date, a motion to change can be brought if there is a material change in circumstances. 

Rule of 65 – Where total years of cohabitation and age total 65 plus, the SSAG provide for indefinite support (if marriage is 5 years or longer).

Second Family – The court cannot devastate the second family at the expense of the first family. Kugler (1994), 8 RFL 4th 205 (OCJ). However, this must be considered in context. Will get more consideration if have child in second family, as opposed to voluntarily assuming responsibility for children, not your own, in which case you cannot reduce support. Fisher 2008 ONCA 11.

The needs of a second family can be a factor in ordering spousal support in the lower end of the SSAG ranges. See: Gray v. Gray, 2014 ONCA 659 (CanLII); Correa v. Demke, 2016 ONCJ 216 (CanLII); Watson v. Watson, 2017, ONCJ 24. On the other hand, the Ontario Divisional Court in Dean v. Dean, 2016 ONSC 4298 (CanLII) strongly emphasized that first families are to be given priority and spousal support was not reduced. 
Self- Sufficiency – It is a relative concept and must be considered in context of prior standard of living and the standard of living that they should be able to enjoy after the separation. Should consider all factors, such as income potential, property division. It is generally more attainable in short-term marriages. Fisher v. Fisher 2008ONCA 11. A failure to make reasonable efforts to contribute to your own support could constitute a material change in circumstances. Andrews v. Andrews 45 O.R. (3d) 577 (CA).Almost invariably in long term traditional marriages, the standard of living established jointly by the couple cannot be replicated by the lower income spouse individually.  In addition, the lower income spouse often becomes dependent in long-term marriages.  Where these circumstances are present, the spousal support analysis will not give priority to self-sufficiency because it is an objective that simply cannot be obtained.  See Fisher, supra, and Linton v Linton, [1990] 1 O.R. (3d) (C.A.).
s. 9.7 of the SSAGs explains that self-sufficiency incentives may push a support award in different directions. A low-end award may encourage the recipient to make greater efforts to achieve self-sufficiency. Conversely, a high-end award may promote self-sufficiency by allowing the recipient to obtain re-training and education, leading to more remunerative employment and less support in the long-term. Berger v. Berger, 2016 ONCA 884.

Separate and apart –  In S. (K.L.) v. S. (D.R.), 2012 CarswellNB 92 (N.B. C.A.) the court set out the following considerations to determine if parties residing in the same home are living separate and apart:
1. Are the parties actually living in separate residences?

2. How do the parties communicate with one another?

3. Do the parties engage in sexual relations?

4. Do the parties share meals together?

5. Do the parties attend or engage in social or recreational activities together?

6. Do the parties share domestic responsibilities (such as cleaning, maintenance, or renovation work pertaining to the marital home, even though they no longer reside together?

7. Do the parties spend time together in private, engaged in the types of routine activities married couples or families often do together, such as watching television?

8. Do the parties travel or vacation together, or spend time together celebrating holidays or special occasions?

9. How do the parties present themselves to family, friends, and the community at large?

As the majority noted, an estranged couple may at law be living separate and apart even though they continue to reside under the same roof. If that is the case, the majority considered the possibility that an estranged couple who no longer share a residence, may at law be living separate and apart even though, for whatever reason, they continue to engage in consensual sexual activity with one another.
In Byrne v. Byrne, 2016 ONSC 2315, the court writes at par. 93:

     
The case law illustrates that there are many criteria and indicia that a court will look to when determining whether parties are cohabiting. None of the lists of indicia are comprehensive and no single indicator is a priority over the others. Some of the indicia are as follows:

a.    Where did the parties reside? Did they represent to others they resided at the same  home? Some examples being:

                                                              i.      Canada Revenue

                                                            ii.      Canada Post

                                                         
iii.      Ministry of Transport

                                                         iv.      Employers

                                                            v.      Banks

            b. Did the parties socialize together both inside and outside of their home?

            c. Did they celebrate special occasions together?

            d. Did they have their clothing and other personal items in the same home?

            e. Did they have sexual relations?

            f. Did they share household chores?

            g. Did they integrate their finances?

Separation agreements 
1. Sections 33 (4) and Section 56 (4) of the Family Law Act
Note: Section 33 (4) of the FLA provides a direct method to change or set aside spousal support terms in a domestic contract. It does not deal with the formation of the contract but circumstances arising out of them. Section 56 (4) also allows the court to set aside a contract or a provision in the contract based on the circumstances surrounding the formation of the contract. See: Barton v. Sauve, 2010 ONSC 1072 (CanLII). This goes beyond the common law.

Section 33 (4) permits a court to change or set aside a spousal support term in a separation agreement if:

a) The provision for support or the waiver of the right to support results in unconscionable circumstances;

b) If the provision for support is by or on behalf of a dependant who qualifies for public assistance or
c) If there is a default in payment of support at the time of the application.

Section 56 (4) permits a court to set aside a domestic contract or a provision in it if:

a) A party failed to disclose to the other significant assets, or significant debts or other liabilities, existing when the agreement was reached;

b) If a party did not understand the nature or consequences of the agreement or;

c) Otherwise, in accordance with the law of contract.
Test to set aside agreement – statements of law

Setting aside a domestic contract is a two-step process: does one of the s. 56(4) circumstances apply and, if so, is it appropriate for the court to exercise its discretion to set aside the contract? See: Virc v. Blair, 2014 ONCA 392 (CanLII), 119 O.R. (3d) 721, at paras. 31 and 52.
The test to set aside a contract or a provision applying subsection 56 (4) of the Family Law Act is set out in LeVan v. LeVan, 51 R.F.L. (6th) 237 (Ont. C.A.), which requires the court to first consider whether the party seeking to set aside the agreement can demonstrate that one or more of the circumstances set out in section 56(4) have been engaged and once that hurdle has been overcome, to consider whether it is appropriate to exercise discretion in favour of setting aside the agreement. The person who seeks to set aside the contract carries the burden of proof throughout. Case said the court must consider:

1.    Whether there had been concealment of assets or material misrepresentation;

 

2.    Whether there had been duress, or unconscionable circumstances;

 

3.      Whether the petitioning party neglected to pursue full legal disclosures;

 

4.     Whether the petitioning party moved expeditiously to have the agreement set aside;

 

5.    Whether the petitioning party received substantial benefits under the agreement;

 

6.    Whether the other party had fulfilled his or her obligations under the agreement; and

 

7.       Whether the non-disclosure was a material inducement to entering the agreement, in other words, how important was the non-disclosed information to the negotiations.  

The Applicant has the onus of establishing that she has met the requirements of s. 56(4) and if so, then convincing the court that it should exercise its discretion to set aside the agreement (see: Bowes v. Bowes, 2005 BCSC 593 (CanLII); and, Verkaik v. Verkaik (2009), 68 R.F.L. (6th) 293 (Ont. S.C.).
In exercising its discretion in setting aside a domestic contract, the court should look at a number of factors including whether there was concealment of information or material misrepresentation, whether the petitioning party failed to pursue full disclosure or moved expeditiously to have the agreement set aside, whether the petitioning party received substantial benefits under the contract or has fulfilled his/her obligations under the contract and whether material misrepresentation induced the petitioning party to enter the agreement (see Dochuk v. Dochuk, [1999] O.J. No. 363 ( Ont. Ct. Gen. Div.); Albergaria v. Albergaria, 2016 ONSC 1666.
The court is required to take a holistic approach in determining whether there has been a failure to make disclosure under s. 56(4) of the FLA.  This requires a careful balancing of the circumstances, including those set out in LeVan.  That balancing required a detailed analysis of the intentions underlying the parties’ conduct. Virc v. Blair, 2014 ONCA 392 (CanLII).

The Ontario Court of Appeal in the case of Ward v. Ward, 104 O.R. (3d) 401, set out a list of grounds that justify a court setting aside a domestic contract pursuant to s. 56(4)(c) of the FLA. At para. 21 the Court stated:
Section 56(4)(c) of the FLA permits a court to set aside a domestic contract "in accordance with the law of contract", which counsel agree would include grounds such as unconscionability, duress, uncertainty, undue influence, mistake and misrepresentation.
Excellent review of case law by Justice David Jarvis in Virc v. Blair, 2016 ONSC 49. 
2. Principles:

Financial Disclosure: In Rick v. Brandsema, [2009] 1 S.C.R. 295, the court raised the standard for unimpeachable negotiations in the first part of the first stage of the Miglin test, by emphasizing that failure to provide financial disclosure negated the contract. The court imposed a duty of full and frank financial disclosure. However, this is not absolute. Where a sophisticated party fails to investigate values when they have the opportunity and takes the benefits of the agreement, the challenge should fail. Virc v. Blair, 2012 ONSC 7104.
From: Giffin v. Giffin, 2018 ONSC 4104

[42]           The failure to disclose significant assets includes the making of a material misrepresentation about the true value of assets as at the date of the contract, not simply the existence of a significant asset as at the date of the contract: see Quinn v. Epstein Cole LLP (2007), 2007 CanLII 45714 (ON SC), 87 O.R. (3d) 184, at para. 47.

[43]           Whether an asset is significant or whether there has been a material misrepresentation about the true value of an asset must be measured in the context of the entire relationship between the parties and should not be considered in isolation of all of the surrounding circumstances.  In other words, it is not viewed in a vacuum: see Turk v. Turk, 2017 ONSC 6889 (CanLII), at para. 192, citing Currey v. Currey, (2002) 2002 CanLII 49561 (ON SC), 26 R.F.L. (5th) 28, at para. 17 and Bruni v. Bruni, 2010 ONSC 6568 (CanLII), 104 O.R. (3d) 254, at para. 102.

[44]           In Currey, an application by a wife to set aside a domestic contract, the court concluded that the husband’s failure to disclose a monthly $400 obligation was not significant in relation to his income of $75,000 to $100,000 per year and what he had agreed to provide to his wife in the event of their separation.

[45]           In Bruni, the husband sought to set aside a separation agreement based upon s. 56(4) of the FLA.  In the agreement made in 2006, the husband agreed not to make a claim to his wife’s pension.  He was unaware of the pension’s value.  He later sought to set aside the agreement arguing that she had failed to disclose a significant asset.  The pension was valued in 2008 at $3,232.  Its value in 2006 would have been less than that.  The court found that the pension was not a significant asset.

Independent legal advice: In Dyck v Boshold 2009 Carswell 7351 (S.C.J.), the law relating to the effect of a lack of independent legal advice was summarized as follows: 
 
1.  An absence of independent legal advice does not automatically impugn the validity of a domestic contract, but rather is a factor for the court to consider along with all the other circumstances: Dougherty v. Dougherty, 2008 ONCA 302 (Ont.C.A.);
 
2. A lawyer who drafts a marriage contract on behalf of a spouse has no duty to ensure that the other spouse is informed of the merits of obtaining independent legal advice: Ablaka v. Ablaka, [1991] O.J. No. 758 (Ont.U.F.C.); aff’d. [1994] O.J. No. 3622 (Ont.C.A.);
 
3. The degree of professional assistance received by the parties will often overcome any systemic imbalances between the parties: Miglin v. Miglin, [2003] 1 S.C.R. 303 (S.C.C.), but this is always a question of fact: Rick v. Brandsema, [2009] 1 S.C.R. 295 (S.C.C.);
 
4. Where the spouse could have received independent legal advice but chose not to do so, the courts will be loathe to set aside the agreement: Settle-Beyrouty v. Beyrouty (1996), 24 R.F.L. (4th) 318 (Ont. Gen. Div).
 
Independent legal advice is not a common law requirement of a valid contract, and the Family Law Act does not specifically require that such advice be obtained.  The ability of a party to secure legal advice may, in some circumstances, be a relevant factor in addressing the extent to which that party understood what they were agreeing to in the context of the options and entitlements which could have been available.  But a party who could have received independent legal advice, but chose not to do so, will find it more difficult to rely on the provisions of section 56(4)(b).

Misrepresentation:    In Dougherty v. Dougherty 2008 ONCA 302 (CanLII), 89 O.R. (3d) 760, the Ontario Court Appeal, at para. 13, held that, in order for a separation agreement to be set aside on the basis of misrepresentation:

A misrepresentation must be material in the sense that a reasonable person would consider it relevant to the decision to enter the agreement in question. In addition, the material misrepresentation must have constituted an inducement to enter the agreement upon which the party relied.

Respecting Agreements: In Butty v. Butty, 2009 CarswellOnt 7612 . . . it is important to keep in mind that courts should respect private arrangements that spouses make for the division of their property on the breakdown of their relationship, particularly where the agreement in question was negotiated with independent legal advice: see Hartshorne v. Hartshorne, [2004] 1 S.C.R. 550 at para. 9. In our view, a party to a marriage contract cannot enter into it knowing of shortcomings in disclosure and then rely on those shortcomings as the basis to have the contract set aside: see Raaymakers v. Green (2006), 25 R.F.L. (6th) 54 (C.A.).
Settlement agreements in matrimonial proceedings should ordinarily be respected and parties should not be entitled to resile on their agreement to resolve their differences.  As a general rule, minutes of settlement entered into by parties with the benefit of legal counsel should be upheld.  Such agreements put an end to the financial cost and emotional drain of ongoing matrimonial disputes.  The conclusion of the matter allows the parties certainty, finality and autonomy: Miglin v. Miglin, [2003] 1 S.C.R. 303; Steine v. Steine, [2010] O.J. No. 3331 (S.C.J.); Simpkins v. Simpkins, [2004] O.J. No. 2534, (S.C.J.); Bogue v. Bogue (1999), 46 O.R. (3d) 1, (O.C.A.).

From: Strifler v. Strifler, 2014 ONCJ 69 (CanLII):

As a starting point, the court is expected to grant considerable deference to separation agreements.  Courts have recognized that it is desirable that separating spouses settle their affairs, when possible, through the negotiation of separation agreements and that such settlements will only be encouraged if, as a general rule, they are upheld by the courts.  It is important for parties to an agreement to be able to rely upon it as final and binding. See Justice M.L. Cohen’s decision in Linda Catherine A. v. Robert John A. , [2003] O.J. No. 6139, (paragraphs 73 and 74), citing the leading decision of the Supreme Court of Canada’s in Miglin v. Miglin.
In Hartshorne v. Hartshorne, [2004] 1 S.C.R. 550, the court stated that parties are permitted and encouraged to take personal responsibility for their own financial wellbeing on the dissolution of marriage and courts should be reluctant to second guess their arrangement, particularly where independent legal advice has been obtained. Spouses may choose to structure their financial affairs in a number of ways and it is their prerogative to do so, provided that the legal boundaries of fairness are observed.
Undue influence, duress and unconscionablility:

The leading case on undue influence is Hyldtoft v. Hyldtoft, 33 R.F.L. (3d) 99 (Ont. Gen. Div.), and the leading case on duress is Berdette v. Berdette, 33 R.F.L. (3d) 113 (Ont. C.A.). The two-stage test in Miglin shapes the common law of unconscionability under s. 56 (4) (c). Gammon v. Gammon, 60 R.F.L. (6th) 208.

In considering undue influence, the court must inquire into whether there was: (i) an improvident bargain, and (ii) if so, whether there was inequality in bargaining power. To establish undue influence or inequality in bargaining power “the plaintiff must prove the ability of one person to dominate the will of another, whether through manipulation, coercion, or outright but subtle abuse of power” (see Segal v. Qu (2001), 2001 CanLII 28201 (ON SC).
Duress involves a coercion of the will of one party or directing pressure to one party so they have no realistic alternative but to submit to the party (see Berdette v. Berdette (1991), 81 D.L.R. (4) 194 at para. 22 (Ont. C.A.)). Equity recognizes a wider concept of duress including coercion, intimidation or the application of illegitimate pressure.
The leading cases on unconscionability are Rosen v. Rosen, 3 R.F.L. (4th) 267 (Ont. C.A.); Atkinson v. Klassen 2000CarswellBC 2631 (BCSC); Lloyd’s Bank v. Bundy [1974] 3 All E.R. 757 (CA).  In the case of Toscano v. Toscano, 2015 ONSC 487 (CanLII), the court provided a thorough summary of s. 56(4)(c) of the FLA. With respect to the issue of unconscionability Blishen J. stated:
[63] Although in her Application Ms. Toscano argued that the consequences of the marriage contract were unconscionable, in general the doctrine of unconscionability with respect to domestic contracts focuses on whether or not there were unconscionable circumstances surrounding the formation of the contract. It is the circumstances at the time of the drafting and signing of the contract which must be examined, not the results, under this criterion. There is an exception for a spousal support waiver which can be set aside if it results in unconscionable circumstances, pursuant to s. 33(4) of the FLA.

[64] Matrimonial negotiations occur in a unique environment and therefore unconscionability in the matrimonial context is not equivalent to unconscionability in a commercial context (Rick v. Brandsema, 2009 SCC 10 (CanLII), [2009] 1 S.C.R. 295, at para. 43[Brandsema]). The question to be asked is whether there were “any circumstances of oppression, pressure, or other vulnerabilities, and if one party’s exploitation of such vulnerabilities during the negotiation process resulted in a separation agreement that deviated substantially from the legislation” (ibid, at para. 44).

[65] Examples of inequality in bargaining may include one party being intellectually weaker by reason of a disease of the mind, economically weaker or situationally weaker. Vulnerability may also arise due to a special relationship of trust and confidence (seeNorberg v. Wynrib, 1992 CanLII 65 (SCC), [1992] 2 S.C.R. 226, at para. 33). However, the “mere presence of vulnerabilities will not, in and of itself, justify the court’s intervention. The degree of professional assistance received by the parties will often overcome any systemic imbalances between the parties” (Miglin v. Miglin, 2003 SCC 24 (CanLII), [2003] 1 S.C.R. 303, at para. 82, [Miglin]).

[66] In Rosen v. Rosen (1994), 1994 CanLII 2769 (ON CA), 3 R.F.L. (4th) 267 at para. 12 (Ont. C.A.), the Ontario Court of Appeal states the question to be answered in determining unconscionability is whether there was inequality between the parties, or a preying of one upon the other, that placed an onus on the stronger party to act with scrupulous care for the welfare and interests of the vulnerable. At para. 13 the Court notes it is: “not the ability of one party to make a better bargain that counts. Seldom are contracting parties equal. It is the taking advantage of that ability to prey upon the other party that produces the unconscionability”.

[…]

[68] In Miglin at para. 83 the Supreme Court of Canada notes that the emotional stress from separation or divorce does not give rise to the presumption that a party is incapable of assenting to a binding agreement. By extension, the emotional stress due to planning a large wedding which was to take place 11 days after the contract was signed, does not mean Ms. Toscano was incapable of understanding or assenting to a binding agreement. I do not find unconscionability a ground to set aside the marriage contract.

Verkaik v. Verkaik, 68 R.F.L. (6th) 293 (Ont. S.C.J.) - a perceived embarrassment such as having a child out of wedlock or cancelling a wedding is not a valid basis to find duress or coercion.
Validity of Agreement: MacLean v. MacLean, 2009 CarswellNS 408 (N.S. S.C.), in which Justice MacDonald identified eight factors relevant to determining the validity of an agreement. Those factors are as follows:

1. The capacity or mental competence of the parties;

2. Whether there has been complete disclosure of material information;

3. Whether the parties have been provided with independent legal or other independent advice and if so whether the party receiving the advice suffered from any particular vulnerability that might negate the usefulness of that advice;

4. Whether each party understood the agreement and its effect;

5. Whether the agreement meets the objectives of the legislation with which it purports to deal;

6. Whether the terms of the contract were unclear or uncertain;

7. Whether a party signed the contract under duress or undue influence or was a vulnerable party under other influence or stress that may lead an individual to sign a document against his or her interest;

8. Whether the agreement was signed under mistake or as a result of fraud or misrepresentation of a material fact.

There can be no dispute that, under the law of contract, marriage contracts require utmost good faith. See Saul v. Himel, 9 R.F.L. (4th) 419 (Ont. Gen. Div.).
3. Separation Agreements – Common law tests

Miglin test: This was an original application, with an existing separation agreement with a spousal support waiver. It does not apply to variations of existing orders.
In Miglin v. Miglin, 2003 SCC 24 (CanLII) the Supreme Court of Canada set out the guiding principles to be applied when a party seeks spousal support despite a waiver of spousal support in a separation agreement.  
Miglin did not deal with the ‘setting aside’ of a separation agreement. A careful reading of the decision indicates that it was a case interpreting the statutory authority of the court to award spousal support pursuant to s. 15.2 of the Divorce Act and the power to vary prior spousal support orders pursuant to s. 17(1) of the Divorce Act. What Miglin did provide was a framework or set of guidelines with which to assess an agreement and to guide a court in the exercise of its discretionary power including the determination of what weight to accord the agreement when awarding spousal support under the Divorce Act. See: Rolland v Tevendale, 2015 ONSC 3226.
There should be a 2 stage investigation into all the circumstances surrounding the agreement, first at the time of its formation, and second at the time of the application. If spousal support terms are incorporated into a court order, then the material change in circumstances test applies.  If a spousal support release is incorporated into a court order, only the second part of the Miglin process would be conducted. 

1. 1st stage:  the court should look at the circumstances in which the agreement was negotiated and executed to determine whether there is any reason to discount it, including any circumstances of oppression, pressure or other vulnerabilities.  The court should not presume an imbalance of power. Further, legal representation may be sufficient to overcome any systemic imbalances between the parties. (fairness of the negotiation).

Next, the court must consider the substance of the agreement to determine whether it is in substantial compliance (not a significant departure from the general principles) with the Act. The whole agreement does not necessarily have to be set aside. (substantive fairness at the time of the execution).

2. 2nd Stage:  The court must assess whether the agreement still reflects the original intentions of the parties and the extent to which it is still in substantial compliance with the objectives of the Act.  If you want to set it aside you need to show that these new circumstances were not reasonably anticipated by the parties, and have led to a situation which cannot be condoned.(substantive fairness in light of changed circumstances a the time of the application).

Some degree of change is always foreseeable. Parties are presumed to be aware that health, job markets, parental responsibilities, housing markets and values of assets are all subject to change.  It is only where the current circumstances represent a significant departure from the range of reasonable outcomes anticipated by the parties, in a manner which puts them at odds with the objectives of the Act, that the agreement will be given little weight.

· Unimpeachably negotiated agreements that represent the intentions and expectations of the parties and that substantially comply with the objectives of the Divorce Act as a whole should receive considerable weight.

· need to balance finality with sensitivity to the unique concerns which can arise in a post-divorce context.

This test also applies to marriage contracts. Kennedy v. Bowen, 2017 CarswellOnt 11052.

L.M.P. Test – When terms of a separation agreement have been incorporated into a court order and a party seeks to vary the order: Droit de la famille - 132380, 2013 CarswellQue 14061 (C.A. Que.) [G.P. v. M.M]:
[73] In L.M.P., the majority of the Court noted that, when an agreement is incorporated into a support order, as is the case at bar, an analysis framework must be adopted that is proper to section 17 and differs from that proposed in Miglin for the initial order under article 15.2. The Miglin analysis framework is also inappropriate here since Miglin is supposed to deal with definitive settlements.

From Epstein Weekly Newsletter – April 8, 2014:

The Supreme Court explained a two-step approach to resolving a motion formulated under section 17 of the Divorce Act. Firstly the threshold for variation as set forth in the section must be met. Once the threshold for variation is met the court decides on the variation to be made to the order on the basis of that change. The court specifically does not wipe out the order and start all over again de novo. They adjust the order to reflect the change. That, since L.M.P.has been decided, has been significantly overlooked by the bench and bar across Canada. It has all been too often assumed that once there is a material change, one can treat the order as at an end and begin again. That is not so when the order arises as a result of an agreement between the parties.
The fact that the parties agreed not to terminate spousal support does not prevent a party from returning to court when there is a change of circumstances such as to warrant a variation, as a consent order is always open to variation in the event of a material change in circumstances.
From Epstein Weekly Newsletter – August 4, 2014

There are important lessons here for counsel about how they wish to conclude a settlement. It is clear from this case, L.M.P. and Miglin that a consent order terminating support can always be varied if the Willick test of material change of circumstances can be met. See also Tierney-Hynes v. Hynes, 2005 CarswellOnt 2632 (Ont. C.A.).If, however, one is seeking support as an originating application under section 15 of the Divorce Act in the face of a release of spousal support, then the Miglin test will be applied. The Miglin test is of course a much harder test to meet than a variation application under section 17 of the Divorce Act and counsel must always be mindful of the difference.
In Ontario, when there is an application for spousal support under the Divorce Act and where there is also a challenge to a separation agreement, the issues of validity or enforceability of the agreement should be assessed, first under both the common law and s. 56(4) of the FLA. If the agreement is then found to be valid, the Miglin v. Miglin, 2003 SCC 24 (CanLII), analysis is then used to decide whether an otherwise valid and enforceable agreement should be overridden and whether to award support under the Divorce Act. Rolland v Tevendale, 2015 ONSC 3226.
The analysis for variations of agreements is distinct from the analysis to be applied to consent orders. Pustai v. Pustai, 2014 ONCA 422.
Short-term marriages -  In looking at short-term marriages, the Courts have denied claims for spousal support where the objectives of support orders would not by met by imposition of same:  Maclaren v. Maclaren, [2004] O.J. No. 1473 (Ont. S.C.); Merko v. Merko, 2008 ONCJ 530 (CanLII), [2008] O.J. No. 4273 (Ont. C.J.).
Sponsorship Agreements - Although an immigration sponsorship agreement is one factor to be considered in assessing spousal support — see, for example, Nathoo v. Nathoo, 2005 ABQB 175 (CanLII), 2005 ABQB 175, (Alta. Q.B.) — it is not determinative of the issue. Merko 2008 ONCJ 530 (CanLII). A sponsorship agreement signed after a release in a separation agreement nullifies the release. Johnson v. Johnson (2005) 23 R.F.L. (6th) 46 (OCJ). The length of the sponsorship agreement doesn’t bind the court to that length- must apply ordinary spousal support principles. Anshasi v. Ramlawi (2004), 5 R.F.L. (6th) 26 SCJ. Found to be a strong factor in favour of ordering spousal support in Camilleri v. Camilleri (2001) 19  R.F.L., (5th) 15 (Ont. Div. Ct.), Javed v. Kaukab, 2010 ONCJ 606; Gutierrez v. Petten, 2011 ONCJ 549. Not ordered when husband told wife marriage was over before she came to Canada. Mazloumisadat v. Zarandi (2010), 81 R.F.L. (6th) 82 (Ont. SCJ).  
The existence of a sponsorship agreement can be a factor in extending the durational limits of the SSAG or ordering support at the high end range. See: The Spousal Support Advisory Guidelines, A New and Improved User’s Guide to the Final Version, Department of Justice Canada, March 2010, Chapter FV 7(b) by Carol J. Rogerson and D.A. Rollie Thompson. Kuznetsova v. Flores, 2016 ONCJ 203.
Spouse – Cohabiting- Moldowich v. Penttinen (1980) 17 R.F.L. (2d) 376. Seven factors are shelter, sexual, personal behaviour, services, social, societal, support and children. Separate residences can be maintained, exclusivity is not determinative- wide definition in Stephen v. Stawecki (CA) 2006 32 RFL 6th, 283.

Taylor 5 RFL(5th)162 – lack of sexual relations not determinative. Have they announced to friends and family that separating?

Alvarez v. Smith 2007 CarswellOnt. 2987 (OCJ). When separation due to external factors( ie. Jail or deportation) must still consider if still together.
Spousal Support Advisory Guidelines –
They do not apply until entitlement is established. SSAG user guide and Eastwood 2006CarswellNB 655 QB.

They also give no power to reopen agreements. The law for agreements not incorporated into court orders is the two-part Miglin test. For consent orders, the test is material change in circumstances, the leading case being L.M.P. (see cite below). The SSAG may be useful as an evidentiary tool in the Miglin test in showing substantial compliance with the objectives of the legislation in stage 1 and to show if there is a significant departure from the legislation in stage 2. (SSAG User Guide).
Conditional approval of them. “useful tool”-Yemchuk v. Yemchuk 2005 BCCA 406; but Quebec says must consider all of the factors G.V. v. C.G. [2006] J.Q. No. 5231.

They are very useful for temporary support orders. D.R.M. v. R.B.M., 2006 BCSC 1921.- review of cases here. Their importance increases when there is limited financial information. Langdon (2008) 164 ACWS (3d) 833. (Ont. SC).
They do not take the place of a proper analysis. Only a guideline. The SSAGs are not a formula to be applied without due consideration of issues of entitlement and the specific factors applicable in any given support case. Lust 2007 ABCA 202.

In my view, a “full” argument on the application of the SSAG would generally include provision of calculator worksheets for various scenarios. Those scenarios should be provided to the trial judge and marked as exhibits or aids to the court so that they are available on appeal. When counsel do not provide the trial court with worksheets, or fail to have those calculations before the appellate court, the court cannot be expected to do the calculations on their behalf. Cassidy v. McNeil, 2010 ONCA 218.
The court is still required to conduct a proper analysis of budgets and the principles of spousal support set out in the legislation and not automatically revert to the SSAG; Saunders v. Saunders, 2010 CarswellNS 490 (N.S. S.C.). In Phillips-Curwin v. Curwin, 2008 CarswellNS 328 (N.S. S.C.), Justice Dellapinna, noted as follows:

Whatever method one might use to determine the appropriate level of spousal support, from a practical point of view the figure chosen should be a reflection of the recipient's reasonable needs and should not exceed the payor's means. This is not an exercise in maximizing the spousal support simply because the payor may have the ability to pay it. Rather, the Court must look at all of the factors listed in the Act in light of the stipulated objectives of support and exercise its discretion in a manner that equitably alleviates the adverse consequences of the marriage breakdown between the parties (see Bracklow v. Bracklow, 1999 CanLII 715 (S.C.C.), [1999] 1 S.C.R. 420 at paragraph 36). That requires a support order that is fair to both parties.
Cases with children should generally not be time-limited due to compensatory factors. SSAG Advisory Guide; Zivic v. Zivic, [2014] O.J. No. 6272 (SCJ); Dupuis v. Desrosiers, [2013] O.J. No. 6014 (OCJ).
It is important to remember to include periods of interim support in duration of support. See: Fisher v. Fisher, [2008] O.J. No. 38 (OCA).

The rule of 65 (age plus duration of marriage (if at least 5 years)) for the without child formula usually results in no time limit for support. SSAG Advisory Guide; Djekic v. Zai, 2015 ONCA 25.

If the court is going to apply the SSAG it must use the Child Support Guidelines for income determination (this includes the ability to impute income), or explain why they aren’t being applied.  Further, there is no difference in using SSAG under Family Law Act or the Divorce Act. Mason v. Mason, 2016 ONCA 725. 

Short time limit in 14 year marriage with children overturned in Wharry v. Wharry 2016 ONCA 920.

Social Assistance is not income and is not included. The Canada Child Benefit is included. See: Revised User’s Guide to SSAG. You need to take section 7 expenses into account.
Say, “the formulas don’t apply” – not “the SSAG don’t apply”.

Indefinite support if rule of 65 or marriage is 20 years or longer.
SSAG – Exceptions - Set out in section 12 of SSAG. 

1. Compelling interim financial circumstances -See: Fyfe v. Jouppien, [2011] O.J. No. 4099 (SCJ); or in short-term marriage, without child- Tasman v. Henderson, 2013 ONSC 4377. The “basic needs/hardship exception” was added in the Final Version of the to recognize the specific problem with shorter marriages where the recipient has little or no income and the formula is seen as generating too little support for the recipient to meet his or her basic needs for any transitional period that extends beyond the interim exception. See Simpson v. Grignon, [2007] O.J. No. 1915, 2007 CarswellOnt 3095 (Ont.S.C.J.). Further, in The Spousal Support Advisory Guidelines: A New and Improved User Guide to the Final Version (2010), Professors Carol Rogerson and Rollie Thompson note specifically that some of the identified exceptions to the SSAG may be relevant in short marriages involving immigration sponsorship agreements, justifying a departure from the formula ranges. See: Carty-Pusey v. Pusey, 2015 ONCJ 382.
2. Debt payments, when so great it can’t be adjusted within the ranges – Seed v. Desai, [2014] O.J. No. 2379 (SCJ); Dunn v. Dunn, [2011] O.J. No. 5513 (SCJ).
3. Prior support obligations – Ponkin v. Werden, [2015] O.J. No. 1351 (SCJ).

4. Illness and disability – often can be resolved within the formulas (SSAG Advisory Guide). High on amount, indefinite – van Rythoven v. van Rythoven, 2009 CanLII 45844. Low on amount, indefinite in Hickey v. Princ, 2015 ONSC 5596 (Div. Ct.). 
5. Short marriages without children – Stergios v. Kim, [2011] O.J. No. 5900 (OCA); Sidhu v. Sidhu, [2014] O.J. No. 2409 (SCJ); Niranchan v. Nadarajah, 2015 ONCJ 149 – immigration, high need.
6. High property awards.

7. Basic needs hardship – Ponkin v. Werden, above; Tasman v. Henderson, above; Carty-Pusey v. Pusey, 2015 ONCJ 382.
8. Non-primary parent to fulfill parenting role. Kelly v. Kelly, [2011] B.C.J. No. 653 BCCA; R.M.S. v. F.P.C.S., BCCA 2011.
9. Special needs of children -Krause v. Zadow, 2014 ONCJ 475; Remillard v. Remillard, 2014 MBCA.
The case law has set out other exceptions as follows:

1. Delay in bringing the application – Quackenbush v. Quackenbush, [2013] O.J. No. 5649 (SCJ).
2. Conduct – alienation of children – Cantave v. Cantave, 2014 ONSC 5207.
3. Recipient receiving other financial benefits – Mudronja v. Mudronja, 2014 ONSC 5137.

4. Support of parents – Seed v. Desai, [2014] O.J. No. 2379 (SCJ).
SSAG – Ranges
Factors affecting the range include:

1. Strength of compensatory claim

2. Recipient’s needs

3. Age, number, needs and standard of living of children

4. Needs and ability to pay of payor

5. Work incentives for payor

6. Property division and debts

7. Self-sufficiency initiatives

8. Housing costs – MacDonald v. Langley, 2014 ONCJ 448.

9. Mandatory pension deductions – Macey v. Macey, 2013 ONSC 462.

10. High access costs – H.F. v. M.H., 2014 ONCJ 450.

11. Financing of education – Jones v. Hugo, [2012] O.J. No. 1735.
12. Mandatory pension contributions (lower in range).

13. Custodial payor lower in range – Cassidy v. McNeill, 2010 ONCA 218.
Court ordered before the low end of the range when recipient respondent-partnered in Elmgreen v. Elmgreen 2016 ONCA 849.

SSAG – Shared Custody
Equal NDI should be default, not mid-range SSAG. Might be over 50% where compensatory claim. Duration more important. It might reduce ongoing loss – mostly compensates past loss. May lead to duration in low to mid range.
SSAG - Variations

They don’t apply to many cases, such as where spouses earn over 350 or under 20, they don’t apply where prior agreement, or establish entitlement.  Must be considered in context, considering any variables. They are a distillation of case law and are similar to counsel submissions. They provide a range to consider in appellate review. Should have reasons why going outside of them. This is no different than distinguishing an authority. Fisher.
Consent orders are now governed by variation test of material change of circumstances, not Miglin, but terms of order can assist the court in determining material change.
They can be considered with caution where there are post-separation increases in the payor’s income, repartnering, remarriage and second families. Beninger 2007BCCA 619 (CA). However, the court is not precluded from using them in these circumstances and can apply to variations and reviews, especially where the issues are amount, duration and changing incomes. 
They are to be considered in variations. In some cases, there are complicating factors that must be considered before a court applies the SSAG wholesale. Complicating factors that courts ought to consider include variations based on the post-separation income increase of the payor, or situations with second families. In such cases, the court must conduct an analysis of the facts of the specific case to assess whether the SSAG ranges are appropriate. Gray v. Gray, 2014 CarswellOnt 13066 (Ont. C.A.). Court took strict view of first families first principle and didn’t lower support in Dean v. Dean, 2016 ONSC 4298 (Div. Ct.).
While the general rule is that “first families come first”, Courts have recognized that obligations to a second family can decrease the payor’s ability to support the first family. The Courts consider whether the payor willingly took on the obligation (ie. decided to take responsibility for a new partner’s children), whether there is other income available for the second family, and any potential hardship to the new family. Castedo v. Haldorsen, 2016 ONSC 3870.
Temporary Spousal Support – Kowalski v. Grant 2007CarswellMan 422 (ManQB). Principles:
1. Interim support is to provide income for dependant spouses from the time the proceedings are instituted until trial.

2. The court need not conduct a complete inquiry into all aspects and details to determine what extent either party suffered economic advantage or disadvantage as a result of the relationship. That is to be left to the trial judge.

3. Interim support is a holding order to maintain the accustomed lifestyle if possible pending final disposition as long as the claimant is able to present a triable case for economic disadvantage.
4. Interim support is to be based on the parties’ means and needs assuming that a triable case exists. The merits of the case in its entirety must await a final hearing.

Also in Robles v. Kuhn, 2009 BCSC 1163:

1. In interim support needs and ability take on greater significance.

2. On interim applications the need to achieve self-sufficiency is of less importance.

3. Interim support should be ordered within the SSAG range unless exceptional circumstances dictate otherwise. Ladd [2006] BCJ No. 1930
4. Should only be ordered where prima facie case for entitlement has been set out.

Also see: Buchanan v. Goldberg, 2010 ONSC 268 (CanLII).
An order for interim support is the nature of a holding order for the purposes of maintaining the accustomed lifestyle pending trial." See Jarzebinski v. Jarzebinski, 2004 CarswellOnt 4600 (Ont. S.C.J.) at para. 36, and Damaschin-Zamfirescu v. Damaschin-Zamfirescu, 2012 CarswellOnt 14841 (Ont. S.C.J.) at para 24; Knowles v. Lindstrom, 2015 CarswellOnt 3039 (Ont. S.C.J.).
It must be kept in mind that an interim support award is a temporary order only and inevitably imperfect. Cardoso v. Cardoso, 2013 ONSC 5092 Canlii.   It is meant to provide “a reasonably acceptable solution to a difficult problem until trial”:  see Chaitas v. Christopoulos, [2004] O.J. No. 907 (S.C.J.) per Sachs J. 
Kahle 2008Canlii 1078 (SCJ) “I have no trouble inferring from the evidence before me that the Respondent’ standard of living has suffered since separation.  How could it not when together the parties earned between them some $175,000 and today the Respondent lives on less than $65,000. After a lengthy relationship such as this, it would be unfair for either party to enjoy a significantly disproportionate share of their total net disposable income.  If they cannot share in the economic benefits of their continued marriage, surely they should e made to share the economic disadvantages that arise from its discontinuance.”
In an application for spousal support the court must initially determine whether the applicant has standing to seek support. If there is no standing, there is no need to consider entitlement, form, duration and quantum. In a motion for temporary relief, while the court will not be able to conduct a similar in-depth analysis of the facts that may be possible at trial, it is still necessary for the party seeking relief to make out a good, arguable case for the relief sought. This would include making a good, arguable case for standing. See Sturgess v Shaw  [2002] O.J. No. 2250,  Robertson v. Hotte (1996), 21 R.F.L. (4th) 452 (Ont. Gen. Div.); Burrns v. Krebss, 2013 ONCJ 76 (CanLII). 
If a claimant establishes a prima facie case for spousal support entitlement, then, generally a support order will be made, based on the parties’ respective needs and means.  Plaxton v. Plaxton 2002 CanLII 49545 (ON S.C.), (2002), 27 R.F.L. (5th) 135.

An interim order can be made retroactive where the “circumstances of the case justify immediate relief with some retroactive award of support” (Lakhani, 2003 CanLII 2161 (ON S.C.), at para. 16).

 Even apart from the provisions of section 33 (4) (b) of the Family Law Act and the fact that the wife is receiving an allowance from public funds, the Court may still vary a provision for support contained in a domestic contract on an interim basis. This applies even if there was a waiver of support in the contract. There is a four-step analysis on an interim support application. 1. Does the applicant have standing? 2. Is the applicant entitled to support? 3. What are the applicant’s needs? 4. Does the payor have the ability to pay? Pitchforth v. Pitchforth, 2009 CanLII 43665 (ON S.C.).
In assessing the appropriateness of an interim spousal support award, consideration should be given to the payment by one party of joint debts.  Where the payor makes such payments, these will reduce the Respondent’s means and also the Applicant’s needs: see Joyce v. Joyce 2015 ONSC 4311 (CanLII).
Although not binding, the terms of an existing marriage contract or separation agreement will carry significant weight on a temporary motion. Kennedy v. Bowen, 2017 CarswellOnt 11052.
Time Limited Support – The principle that has emerged since Moge v. Moge, [1992] 3 S.C.R. 813 is that time-limited support will only be awarded in unusual circumstances:  Schmuck v. Reynolds-Schmuck, [1999] O.J. No. 3104 (S.C.J.), approved of in Foran v. Foran, [2007] O.J. No. 1340 (Div. Ct.). See: Hickey v Princ, 2015 ONSC 5596.
Time Limited Support – Extensions

To succeed in varying a court order the recipient must first show a material change in circumstances. This means a change that if known at the time would likely have resulted in different terms. This also means that if this was known at the time of the order it cannot be relied upon.  Trewin v. Jones 1997 32 O.R. 3d 225 C.A. Unmet expectations, reasonably tried for, will constitute a material change.

Once this is established then just consider the same factors as on an original application. If an order is made for a review of a spousal support order, there is no need to first show a material change in circumstances. There is no onus on either party: Leskun v. Leskun [2006] S.C.R. 920.

Variation –

Justices Abella and Rothstein speaking for the majority in the case of L.M.P .v. L.S., 2011 SCC 64) set out the following relevant principles with respect to a variation of a spousal support order:
a) the proper analysis of a variation application is the same whether  or not a spousal support order incorporates an agreement that is, the threshold issue is whether or not there has been a material change in circumstances since the making of the order;

b) a material change must have some degree of continuity and not merely be a temporary set of circumstances;

c) what amounts to a material change in circumstances depends on the parties actual circumstances at the time of the order; 

d) a term in an agreement that contemplates a specific type of change that will or will not give rise to a variation should be given effect to as it is evidence that the parties considered this particular situation changed circumstances; 

e) a general clause in an agreement that support is final or implying it is final is still subject to a court applying an inquiry to determine if there has been a material change in circumstances; 

f) once a material change in circumstances has been established, the variation order should properly reflect the objectives of a spousal support order taking into account the material change in circumstances and consider the existence of the separation agreement and its terms as a relevant factor; and 

g) a court should limit itself to making the variation that is appropriate in light of the change.  A variation should not be approached as if it were an initial application for support, nor is it an appeal of the original order or a new hearing.

**The test for variation is a change that is substantial, continuing and not foreseen at the time of the previous order, NOT, whether the change was foreseeable at the time of the original order. See:  Rollie Thompsons's article, "To Vary, To Review, Perchance to Change: Changing Spousal Support" (2012) 31 Can.Fam.L.Q. 355. As Professor Thompson. Endorsed in Dedes v. Dedes, 58 R.F.L. (7th) 261 (B.C. C.A.). 
Variation of a spousal support order requires proof of a material change since the granting of the order;  A material change is a change such that, if known at the time, would have resulted in different terms. The sufficiency of the change must be defined in regard to the overall financial situation of the parties. The fact that a change was objectively foreseeable does not necessarily mean that it was contemplated at the time of the original order:  L.G. v. G.B. [1995] 3 S.C.R. 370.  
Justice L'Heureux-Dubé at B. (G.) c. G. (L.), 15 R.F.L. (4th) 201 (S.C.C.)  noted:

I believe that it is artificial for a court to restrict its analysis strictly to the change which has justified variation. Moreover, while a variation hearing is neither an appeal nor a trial de novo, where the alleged change or changes are of such a nature or magnitude as to make the original order irrelevant or no longer appropriate, then an assessment of the entirety of the present circumstances of the parties  . . .  is on order.
A short term decrease in income will not suffice.“In general, a material change must have some degree of continuity and not merely be a temporary set of circumstances.”L.M.P. v. L.S.  [2011] 3 S.C.R. 775. As noted by the Court of Appeal in Trewin v. Jones 1997 CanLII 1105 (ON C.A.), (1997), 32 O.R. (3d) 225; 26 R.F.L. (4th) 418 (Ont. C.A.), at para. 24: “A minor setback for a person with significant personal resources who has been in the workforce full-time for many years could prove catastrophic for a person [who has not].”   

A termination of child support can create material change for spousal support increase. Ferguson 2008CarswellOnt 1676 (Sup.Ct.).
Bhupal 2009 ONCA 521 – The remarriage of the recipient did not constitute a material change in circumstances under the terms of negotiated minutes of settlement when the payor was fully aware of the likelihood of his wife remarrying a wealthy mutual friend. 
A payor’s desire to reduce work hours, reduce debt and save for retirement have been found not to amount to material changes in circumstances. Rondeau v. Rondeau [2011] N.S.J. no. 10; Armstrong v. Armstrong [1992] O.J. No. 3094.

Variation of Final order - Temporary

Clark v. Vanderhoeven, 2011 ONSC 2286 at paras. 50-67, at para. 67:    

In summary, when deciding whether there should be an interim variation of a final spousal support order pursuant to the Family Law Act, the following are some of the factors the Court should consider:

1)      Whether the moving party has demonstrated a prima facie case on the merits of the variation application;

2)      In addition to 1) above, it may also be appropriate to consider whether the moving party has come to court with “clean hands” (see in particular para. 35 in Hayes where Spies J. reviews the decision of Quinlan J. in Garneau v. Ontario (Director, Family Responsibility Office, [2010] O.J. No. 2109 (Ont. S.C.J.) which dealt with a stay of enforcement and where Quinlan J. indicated that this should only be granted where a support payor has demonstrated a prima facie case on the merits of a variation application and has come to court with “clean hands”);

3)      There must be a clear case of hardship or the continuation of the order must be “incongruous and absurd”;

4)      In assessing the meaning of “incongruous and absurd”, these terms would suggest the order is “inappropriate, unreasonable or ridiculous”; and

5)      The court should also consider whether the need for a variation is urgent (the test for urgency having been set out inCrawford v. Dixon and approved in Fredette and in Hayes).
In Damaschin-Zamfirescu v. Damaschin-Zamfirescu, 2012 ONSC 6689 (CanLII), 2012 CarswellOnt 14841, Chappel J. summarized the law on a motion to change a temporary spousal support order as follows (at para. 20):

The test that applies on a Motion to vary a temporary spousal support order has evolved within the parameters of the general principle that parties in matrimonial proceedings should be encouraged to advance their case to trial as soon as possible. Using this foundational principle, the Ontario Court of Appeal determined in Lipson v. Lipson, 1972 CanLII 470 (ON CA), [1972] 3 O.R. 403-404 that proceedings to vary interim support orders should not be encouraged.  It held that in order to succeed on a Motion to change a temporary spousal support order, a party must establish that there has been a substantial change in circumstances since the previous temporary order was made. Variation proceedings relating to temporary orders should not become the focus of the parties’ litigation. The onus on a party who seeks to vary a temporary spousal support order rather than waiting until trial is a heavy one.
Followed in Kahansky v. Wilkes, 2017 ONSC 3080, where the court stated that there is a heavy onus on the party that seeks to vary a temporary spousal support order.
Variation - Remarriage or new relationship – Savoie [1999] M.J. No. 298 (C.A.). Remarriage does not automatically justify variation or discharge since the rationale for spousal support can be compensatory in nature. 

From: Lalonde v. Lalonde, 2014 ONSC 4925
[57]           The effect of the support recipient being in a new spousal relationship will generally be more significant on needs-based spousal support than in the case of compensatory support.  The new relationship and the obligations arising out of it will not compensate the recipient spouse for that which was foregone during the earlier marriage: see Kelly v. Kelly,  2007 BCSC 227, [2007] B.C.J. No. 324.

[58]           However, having said that, where, as here, the recipient spouse has established a new spousal relationship, the onus is on her to establish that, notwithstanding the new relationship, there continues to be economic loss from the earlier marriage: see Juvatopolos v. Juvatopolos  (2004), 9 R.F.L. (6th) 147 (Ont. S.C.), affd  (2005), 19 R.F.L. (6th) 76 (Ont. C.A.).

Variation - Retirement - A spouse is not entitled to a variation of support based solely on the fact of retirement.  It will depend on whether the retirement and its consequences are foreseen (Stroud v. Stroud 1996 CanLII 2528 (B.C.C.A.)), or whether the trial judge took the retirement into consideration. See: Allen v. Allen (1999), 47 R.F.L.(4th) 218 (B.C.S.C.); Pearson v. Pearson (2000), 8 R.F.L.(5th) 396 (Sask.Q.B.); Levergood v. Levergood (1995) O.J. No. 3196 (Ont.Gen.Div.). Szczerbaniwicz v. Szczerbaniwicz, 2010 CarswellBC 759 (B.C. S.C.): The Court considered the law on voluntary early retirement. The Court noted that the principles governing the variation of spousal support upon voluntary retirement depend on the individual circumstances of each case. See Gajdzik v. Gajdzik, 50 R.F.L. (6th) 390 (B.C. S.C. [In Chambers]). The Court also noted that it has no power to compel people to work. However, "courts should, in the interests of justice, refuse to consider a reduced income resulting from retirement to be a material change in circumstances justifying a variation of a support order, where a payor spouse has intentionally put him or herself out of the money in order to frustrate a maintenance order". See Vennels v. Vennels, 45 R.F.L. (3d) 165 (B.C. S.C.). Reviewing the case law, the Court concluded as follows:
Therefore, if the court finds that a party's retirement was motivated by the desire to avoid a maintenance obligation, it will most likely impute income. Even if the party's motivation was not to avoid maintenance, the court will likely impute income so long as the party has the ability to earn an income.

If the retirement was not voluntary because of economic circumstances, medical reasons, or an employer's actions and the payor is unable to work, the court will tend to reduce the maintenance payable; otherwise, if the payor is still capable of earning an income, his application to terminate or vary spousal support will like fail: Bentley v. Bentley, 2009 Can LII 3779 (Ont. S.C.J.); Bullock v. Bullock, 2007 BCSC 318.

The Ontario Court of Appeal held in Hooper v. Hooper 2002 CanLII 44963 (ON CA), (2002), 213 D.L.R. (4th) 548, that because the appellant’s early retirement was not compelled, it was not a “material change in circumstances” warranting a support reduction.
It is clear that in these kinds of cases when there is an early retirement in the face of support obligation, the onus is on the applicant to satisfy the court that the application is made in good faith and on appropriate grounds.

 Evidence that a payor voluntarily retired in order to frustrate a support order is clearly an important fact militating against a finding of a material change.  In such a case, it would be open to the court to impute income to the payor up to an amount he would have earned if he had not retired: Teeple v. Teeple, [1999] O.J. No. 3565 (C.A.).  However, it does not follow that the absence of such evidence means that the dependent spouse, and the court, must accept voluntary retirement as giving rise to an automatic right to vary the support order to an amount commensurate with the payor’s pension income.  As Boston noted, the issue is whether “his ability to pay” has been compromised.  The payor’s ability to pay is not necessarily restricted to his pension income alone, and may include his capacity to earn income, either from the job he has chosen to leave or from other employment following retirement.  This is consistent with s. 17(4.1) of the Act, which requires the court to determine whether “a change in the condition, means, needs or other circumstances of either former spouse” has occurred, before making a variation. Hickey v Princ, 2015 ONSC 5596.

In Babcook v. Babcook, 2017 ONCJ 677, the father took an early retirement package. Court found it wasn’t taken to avoid spousal support and found it a material change in circumstances. Support wasn’t terminated as requested by father, but it was adjusted downward on a gradual basis – 13 year marriage. 

In St. Jean v. Fridgen, 2017 ONSC 7680, the court found that it was reasonable for the payor to retire at age 65. In fact, the parties had previously valued the payor’s pension based on his retiring at that age. Whether retirement constitutes a material change in circumstances will depend on the circumstances of the case. The onus is on the applicant to satisfy the court that the application is made in good faith and on appropriate grounds. In St. Jean, Justice Anne Trousdale set out a number of factors for the court to consider, including:
(a)   The age of each party at the date of separation and at the current date;

(b)   The length of the marriage;

(c)   Whether there were children born of the marriage;

(d)   The role which each party played in the marriage;

(e)   The financial circumstances of each party at the date of separation and at the current date including income, expenses, assets and debts;

(f)     Whether either party has re-partnered;

(g)   The medical situation of each party if relevant, supported by medical evidence;

(h)   Whether there has been a material change in circumstances of either party;

(i)      Whether the spousal support was needs-based support or compensatory support or contractual support or some combination thereof;

(j)     The period of time subsequent to separation and/or the order that the support payor spouse has paid spousal support;

(k)   What the intention of the parties was at the date of the order and/or the date of the separation agreement, if ascertainable from the order and/or separation agreement;

(l)      Whether the order and/or separation agreement dealt with the issue of retirement or with the issue of age of retirement;

(m)  The reasons for retirement including whether the retirement was voluntary or was beyond the control of the support payor spouse;

(n)   Whether either party has any economic advantages or disadvantages arising from the marriage or its breakdown;

(o)   Whether there are any financial consequences arising from the care of any child of the marriage over and above any obligation for the support of any child of the marriage;

(p)   Whether there is any economic hardship of the former spouses arising from the breakdown of the marriage;

(q)   Whether each spouse is or may become economically self-sufficient within a reasonable period of time;

(r)     What, if any, is the range of spousal support provided for pursuant to the Spousal Support Advisory Guidelines on the parties’ incomes at the current time; and

