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SUBMISSIONS OF THE FAMILY LAWYERS ASSOCIATION
on the MOTHERISK HAIR ANALYSIS INDEPENDENT REVIEW

L. INTRODUCTION

The Family Lawyers Association (FLA) was formed over 20 years ago as a response to
the legal aid funding crisis of the mid-1990s. Since its inception the FLA also has made
submissions on behalf of its membership on a diverse range of issues. In the last year
alone, the FLA has made submissions in writing and in person on the pre-budget
consultations, made written submissions on the five year review of the Child and Family
Services Act, met with the Attorney General about legal aid funding, and has met with
Legal Aid Ontario about multiple issues affecting its membership.

In addition, the FLLA board has representatives on the various Bar and Bench
organizations in Toronto (311 Jarvis, 47 Sheppard and 393 University), the Association
for Sustainable Legal Aid, the Treasurer’s Liaison Committee of the Law Society of
Upper Canada and the Family Law Advisory Committee of Legal Aid Ontario. Many
FLA members including its board are lawyers with extensive experience in family and
child protection law. Several FLA members are former counsel for child protection
agencies or belong to specialized panels such as the Personal Rights Panel of the Office
of the Children’s Lawyer,

It is from this breadth of experience and knowledge that the FLA presents these
submissions.

II. BACKGROUND INFORMATION AND DATA

The FLA relies on three sources of information: (1) FLA membership responses to an
online survey conducted in February 2015 specifically about hair testing and experiences
with Motherisk Drug Testing Laboratory; (2) Interviews with experienced family law and
child protection lawyers; and (3) Information based on the professional experience of the
authors of these submissions,



1. FLA membership responses to online survey

The FLA sent out a short survey to its membership to determine the experiences of its
members with respect to hair testing and the work of Motherisk Drug Testing Laboratory.
The survey was designed to be a short online survey and not an “in-depth™ questionnaire.
A summary of the survey responses has been attached as Appendix A" to these
submissions,

The survey received 55 responses, a higher participation rate than typically seen when the
membership is surveyed on other issues. The level of response and our feedback from
members generally suggests that this is an issue of primary importance to them, The
survey was used as a basis for further investigation and interviews with specific members

selected for their professional experience in child protection law.

2. Interviews with experienced child protection lawyers

After completion of the online survey, and upon receipt of the questions posed by the
Review Team, the FLA approached members well known in the field of child protection.
The purpose of approaching these practitioners was to obtain their professional insight
into the questions posed by this Review. Members who agreed to participate provided

written comments or were interviewed in person or on the phone.

3 Professional Experience of the Authors

The authors of these submissions are experienced practitioners in the child protection
field. Collectively, the authors have represented parents. grandparents, extended family,
children, aboriginal bands and child protection agencies. During the course of their work,
the authors have encountered the use of hair testing, and specifically hair testing from
Motherisk Drug Testing Laboratory.
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IIl. USE OF HAIR TESTING IN CHILD PROTECTION CASES

1. Introduction

The use of hair testing in child protection cases is prevalent and significant. Prior to this
Review being initiated, hair testing had been used in virtually all cases where there was a
mere suspicion of drug use. In some cases, such testing played a pivotal role in

prompting the court io separate children from their families.

Although the current Review only deals with the problems uncovered about testing
performed at Motherisk. it is important, given the significance of such testing generally,
that safeguards are put in place to ensure better transparency, accountability, and
accuracy of all drug testing intended to be used for child protection cases.

The focus of this Review is on child protection cases: however, it should be noted that in
some instances hair testing is also done in custody and access cases, The concerns about
the use and reliability of testing in custody and access cases are similar to those in child

protection.

2. Survey Results on Prevalence and Significance of Hair Testing

In the online survey. approximately one fifth of the respondents indicated that fifty per
cent (50%) or more of their child protection cases involved hair and drug testing. Given
the number of child protection cases that are before the court each year, this number is

significant,

In addition, and most troubling, eighty-five per cent (85%) of the respondents indicated
that hair and drug tests were very significant in determining whether to return & child to
his or her family, and a further fifteen per cent (15%) of respondents indicated that hair
and drug tests were moderately significant. No respondent indicated that hair testing was
insignificant to determining whether to return a child to his or her family. Clearly, hair
testing is perceived as an important and significant tool in child protection cases.



3. Circumstances Under which Hair Testing is Used

Hair testing is used for the foliowing purposes in a child protection case:

a. To confirm suspicions of drug and alcohol use: in some, but not all, cases,

mere suspicion of drug and alcohol use may trigger & request for a hair test:

b. To confirm level of use: hair testing has been presented as a means to

accurately describe and predict a caregiver’s level of addiction;

c. Totest a caregiver’s credibility: hair testing (or the failure to submit to testing)

has been used as evidence of a client’s insight, trustworthiness and credibility
with respect to their drug use;

d. To monitor levels of drug and alcohol use over time: hair testing is sometimes
used for case planning purposes or to establish what is termed a “benchmark™
of use; hair testing may be sought to confirm an increase or decrease in
consumption, which may in turn influence the child protection agency or the

court’s decision 1o return the child:

e. As a term of supervision under a Supervision Order: prior to this Review,
child protection agencies routinely requested and courts routinely ordered hair

testing as a term of supervision; if the result is positive, then the child may be
removed from the home and brought into care;

f. As sionificant evidence of a caregiver’s drug or alcohol use or the exposure of

children to drug use prior to court proceedings being commenced: and

¢. Significant evidence of a caregiver’s drug or alcohol use or the exposure of
children to drug use on an apprehension or motion:




h. As significant evidence of & caregiver’s drug or aleohol use or exposure of

children to drug use at a motion for summary judgment or a trial for Crown
Wardship.

In most circumstances, the parent has little choice but to submit to a request for a hair
test. When a parent objects to a hair test, an adverse inference is automatically drawn
about that parent. In some cases, a parent’s refusal to undergo a hair test has led to
further intrusion by the child protection agency, whether through further state supervision
or wardship.

In some circumstances, hair testing has also been used prior to a court case being
commenced. Sometimes, while still working voluntarily with a parent, a children’s aid
society may ask that parent undergo a hair test. These results and any drug counselling
information about the parent are then shared with the child welfare agency. who will act
on it. The parent is never given an opportunity to seek independent legal advice about
this request.

1t should be noted, however, that in most child protection cases, hair testing is not
normally the only factor driving a decision to intervene in the family. As noted by one
practitioner, a hair test that shows drug use is often confirmation of other observations
and information already known., but not always. Similarly, very rarely is a hair test the
only factor that would lead to Crown wardship. A positive result would usually be paired
with other factors — missing access visits, not following through with referrals and the
like.

1IV.  SIGNIFICANCE OF HAIR TESTING

1. Commencement of the proceeding or apprehension

While hair testing alone usually does not lead to a final order for Crown Wardship. it may
form the basis for intervention by the child protection agency at an early stage of the



proceedings. This is because hair testing is often relied on as significant and material
evidence for apprehension of children.

The use of hair testing on apprehensions is particularly problematic as there is often no
opportunity for parents’ counsel to test or object to the use or accuracy of the testing.
Under the Child and Family Services Aet, an application must come before the court
within five days of a child’s apprehension. Usually at that time, parents are not even
represented by counsel. Although they have the assistance of duty counsel at court, they
do not have the opportunity to gather the necessary information to respond to the child
protection agency’s evidence on an apprehension beyond a bald denial of the allegations.
Often, decisions at this early stage are made on the basis of the agency's evidence alone.
A positive hair test may therefore be a significant and almost incontrovertible piece of
evidence at the beginning of a case.

The evidence provided by a children’s aid society at an early stage is significant because
it affects the tenor and trajectory of the case. If the parents have difficulty locating
counsel or gathering evidence, the child may languish in foster care for months before a
temporary care and custody hearing is argued. At that time, the parent may not only be
facing a positive hair test, but also a disadvantageous status quo, Furthermore, even if
children are successfully returned later in the proceedings, they and the parents will have
inevitably sustained trauma and heartbreak as a result of the initial apprehension.

Given the significance of hair testing as evidence at the beginning of a child protection
application, it is impartant at that early stage that the society’s evidence is reliable,
accurate and trustworthy, The recent problem with Motherisk puts all of that evidence in

serious question.

2 Summary judgment for a final order

Hair testing is not only a material factor, but a determinative factor in summary judgment
motions. One practitioner interviewed indicated that in her prior job as counsel for a



child protection agency, a series of positive hair tests was frequently the basis for a
decision to proceed 1o a final order on the basis of a summary judgment motion. The
consequences of this type of decision, made virtually entirely on a hair test result are
enormous because at summary judgment, the society will ofien seek the most intrusive
order possible, Crown Wardship.

When faced with summary judgment, parenis may find themselves unable to adequately
respond. The legal test on summary judgment is that there must be a triable issue on a
central issue in the case. The case law has been quite clear that at this stage, parties must
put their best food forward, and that a mere denial is insufficient. The problem arises
because in the face of the expert testimony, the parent’s only possible response to a
positive hair test is ofien “mere denial”. The parent is unable to meaningfully challenge
the results of the hair test and if drug use is a major part of the child protection agency’s
case, then the parent will most likely fail.

3. Hair testing encourages confusion between “use” and “parenting”

Although a hair test result is rarely determinative, it is almost always a material factor.
The hair test is a significant evidentiary hurdle for a parent to overcome. Unlike
observations by social workers and other witnesses, hair tests are imbued with a sense of
infallibility and objectivity. A negative hair test can be damning, particularly where the
parent continually (and adamantly) denies use. Hair testing is therefore not only evidence
of a parent’s drug or alcohol use, but also the tool from which a parent’s insight,
judgment and credibility are assessed.

In addition, too often, hair testing conveniently allows social workers and courts to
confuse the issue of “use™ and “parenting”. As noted by one practitioner interviewed for
this Review, the test would tell you if a person used. It would not (and could not) tell you
if it affected their parenting. Despite this distinction, there is frequently a conflation
between the two in that drug use is often incorrectly equated with poor parenting



An example of this confusion between “use” and “parenting” occurs when social workers
and courts demand “clean” drug use before return of a child io her parents. While drug
use is never risk-free, courts and children’s aid societies need to determine, on a case-by-
case basis, whether such risk can be prevented or ameliorated by a supervision order, As
noted by one experienced child protection lawyer, the use of the test does not reflect
current treatment of substance abuse which focuses on harm reduction as opposed to total
abstinence. Instead, children’s aid societies and courts demand “zero™ use, which is
unrealistic and in some cases impossible. The consequence of this for the child is
significant. By demanding “zero™ use, children are left in foster care until the parent can
attain that target. The results are significantly lengthier stays by children in foster care.

and in some cases, permanent removal from their family unit.

Too often, courts and social workers have leapt to the conclusion that a parent is
unsuitable simply as a result of his or her drug use alone. This over-reliance on drug
testing is extremely prejudicial because it usurps the role of social work. Often, the court
and the child welfare agency will refuse to return a child or increase access to the child on
the mere fact of a positive drug test. This may be the case despite the existence of
evidence of positive parenting (e.g. parents attending at visits not under the influence, no
reports of drug use or misbehaviour from the community, close attachment with the
child). The mere fact of a positive hair test can therefore derail any discussion about
whether, despite the drug use. the risk to the child can be managed appropriately.

V. KNOWLEDGE OF THE SCIENCE UNDERPINNING THE HAIR
TESTING

Many FLA lawyers felt that they did not have sufficient knowledge of the science
underpinning hair testing. This is not surprising, nor should it be a considered a criticism
of the child protection bar. Most lawyers are not trained as scientists. and even those with
science backgrounds are usually ungualified to interpret hair testing results. Given the
role of testing in child protection cases, it is the responsibility of the child protection
agency who is presenting the evidence to provide enough information for the court and



parents’ counsel to determine whether the testing is accurate and reliable. This has not
been the usual practice.

There has been very little continuing legal education in this area. In Toronto, there have
been two Open Bar programs at the 311 Jarvis courthouse in which Motherisk was
involved: “Parenting Under the Influence™ on Jan 11, 2010 and “What you Need to Know
About Fetal Alcohol Spectrum Disorder™ on Nov. 4, 2013, While many members felt the
presentations helped them to understand the work of Motherisk, most agree that the
presentations did not in any way suggest that testing was anything but sound or subject to
any unreliability.

V. MOTHERISK DRUG TESTING LABORATORY
1. Reputation of Motherisk

Although hair testing, in general, is imbued with a sense of infallibility and objectivity,
hair testing performed by Motherisk is even more so. Various FLA members have noted
that prior to this Review, Motherisk’s drug testing results was seen as the “gold standard™
of proof of drug use. The drug testing results were accorded much deference by counsel
and judges. Concerns were raised only rarely and often without success.

The reputation of the drug testing done at the Motherisk laboratory is further bolstered by
its link to a world-renown hospital and experts. Needless to say, the Hospital for Sick
Children is & world leader in pediatric care and medicine. This reputation similarly
enhanced the reputation of the Motherisk Drug Testing Laboratory. If a choice between
testing at Motherisk versus another commercial lab is offered, Motherisk drug testing is

invariably chosen as more reliable.

In addition, Motherisk has touted itself as fhe laboratory of choice for drug hair testing
for litigation purposes. It has never disclosed to FLA members that il is not an accredited
forensic lab, and merely a clinical lab. It has not provided any information as to the



differences between the two tvpes of laboratories. It has encouraged the perception that
its testing is accurate and reliable for forensic and court purposes.

2 Frequency of Use of Motherisk for Drug Testing

FLA members report that overwhelmingly, Motherisk is the laboratory of choice for drug
hair testing. In the online survey, 83% of respondents indicated that 80-100% of their
cases which involved drug testing used the Motherisk Drug Testing Laboratory.

The majority of respondents to the survey are in Toronto. Given that the agencies in
Toronto are some of the busiest in the province, it is reasonable to assume that Motherisk

conducts most of the drug testing for child protection purposes in the province.

3. Working with Motherisk

In most cases. contact with Motherisk is initiated by the agency requesting the test. The
child protection worker will call Motherisk and advise them of a need for testing for a
particular client. The client will then be asked to attend at Motherisk’s laboratory to
provide a hair or urine sample. It is not clear if clients are asked to sign any disclosure
agreements or waivers in this process. This information is certainly not routinely

provided to counsel.

Clients do not appear to be told about any of the limitations in the test. nor does there
appear 1o be any pre-screening done with the test to determine if other factors may be
present that could skew the test results.

There is no information about who actually conducts the test. The “known” experts at
Motherisk are Joey Gareri and Gideon Koren. The test results received by FLA members
do not include information for a contact person, although some FLA members have
reported that they have spoken to Mr. Gareri on occasion on the telephone.

10



In the few cases where counsel have spoken with Mr. Gareri or have seen him testify,
they have noted that he is pleasant to work with and appeared knowledgeable about hair
testing. None of our members have reported significant interactions with Dr. Koren.

Given the lack of readily available contact information for staff at Motherisk. many
parents’ lawyers may not be aware that they are able to contact stafl directly. Generally,
parents’ lawyers do not speak with Motherisk staff and most of the communication with
Motherisk is lefi to the child protection worker or counsel for the agency.

In addition, while FLA members who have interacted with Motherisk have found them
helpfil in assisting the lawyer to understand the test results, in each case, the lawyer had
to be pro-active about contacting Motherisk and identifying issues or concerns about the
test. A lawyer who is less experienced or who has limited knowledge of the science is at
a significant disadvantage.

4. Presentation of Results by Motherisk

The results of drug testing performed at the Motherisk Drug Testing Laboratory are
generally presented in a chart format. It is not clear from the chart whether all the raw
data is presented. It is important to note that often, this is the only official information
received from Motherisk about the client’s test results. This format has not changed

significantly over time,

As the results chart shows, the only interpretive information provided is the name of the
substance, the segment of hair tested, whether the substance tested is “negative” or
“positive”, the concentration of the substance in the sample, the report date, and a legend
of some of the acronyms/signs used. The only limitations noted are found at the bottom
of the results chart which reads:

CLINICAL INFORMATION (applicable to neonates only):
A positive neonatal hair or meconium result indicates in utero exposure to the

respective drug(s) or alcohol during third timester of pregnancy. Negative results
11



do not conclusively rule out drug or alcohol exposure.

A positive FAEE (alcohol) meconium test result {i.e. greater than 2 nmol/g)
indicates a risk of Fetal Alecohol Spectrum Disorder (FASD): neurodevelopmental

follow-up is recommended. The FAEE (alcohol) meconium test does not
constitute a diagnosis of FASD. Please note; false- positive FAEE meconium tests
may occur if the sample is collected more than 24 hours after delivery due to
bacterial contamination. Negative results do not conclusively rule out alcohol
exposure;

No other warnings or expressed limitations in relation to the results or methodologies

used are included with the results sheet.

Prior to this Review, the actual interpretation of the results never or were very rarely
provided to counsel in an official report authored by staff at Motherisk. Instead. an
interpretation, if any, was usually provided in the form of hearsay statements found in the
body of an affidavit sworn by the child protection worker. On rare occasions, a further
interpretive “chart” is provided noting that certain ranges of concentration may indicate
low, moderate, or high usage. Again, no warnings or expressed limitations were ever
included.

The FLA membership has expressed a strong dissatisfaction with the presentation of the
test results, and many practitioners in fact noted that the results were presented as
“absolute truths”. Even more troubling is the results of the FLA online survey, where
87.5% of respondents indicated that they received the explanation of the results in an
affidavit in less than 50% of the time. It appears that often. courts are being asked to rely
on the results document alone, without any interpretation (formal or otherwise), in
adjudicating the presence and level of drug use in caregivers.

Since this Review was called, Motherisk has provided a more detailed explanation of the
test results when specifically asked to do so. Attached at Appendix “B” is a sample of
one such explanation provided by Motherisk. These reports have only been provided
since the recent controversy about Motherisk’s hair-testing procedure and accuracy arose
and only in limited circumstances. In fact, none of the members interviewed for this
Review disclosed having received such a report in any of their cases to date. One
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particular member noted that receiving an official explanation letter or report from
Motherisk has “always™ been an issue prior to this time.

5, Judicial treatment of Motherisk results

The FLLA membership expressed dissatisfaction with the judicial treatment of test results.
FLA members felt that overwhelmingly courts accepted the test results provided by
Motherisk Drug Testing Laboratory and that once a test had been introduced into
evidence, the court continued to rely on further testing to monitor a parenl’s progress
almost to the exclusion of other evidence or factors.

The FLA members that have attempted to challenge the Motherisk hair test results have
been invariably unsuccessful. Some members reported that courts have discouraged
challenges to hair test results, viewing such challenges as a “waste of court time”, and
urging the parties to resolve the litigation on the basis of the test results.

6. Challenging Motherisk analysis

The following are a few reasons why it is difficult to challenge results from the Motherisk
Drug Testing Laboratory:

a. Lack of supporting documentation: Beyond the test results in chart format,
Motherisk routinely fails to provide any other documentation about their testing
methodology or procedure. 1f such documentation is available, it is certainly

never automatically provided to parents’ counsel.

b. Lack of information about accreditation: Motherisk has never automatically
disclosed that it is not an accredited forensic lab. In fact, it has never
automatically disclosed what types of accreditations apply to its laboratories and

the significance of such accreditations.
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¢, Lack of funding to test such evidence: Given the reputation of Motherisk, any

challenge of Motherisk would require expert evidence. Funding for such
evidence is extremely rare, particularly given the cost-cutting environment
operated by Legal Aid Ontario. In order to obtain such evidence, counsel would
need to point to specific aspects of the testing that are suspect, a task that is
difficult given that most counsel are not trained to interpret drug testing results.

d. Lack of other facilities or tyvpe of testing that is accepted by the courts: Some

members have reported that in some circumstances, clients committed to
“disproving” the Motherisk results have attended at multiple urine screens over a
significant period of time. This type of challenge is not always successful,
however, because urine screens are also susceptible to manipulation and are seen
by courts as being “less reliable”,

VII. ADDITIONAL CONCERNS ABOUT MOTHERISK
a. Limitations with Alcohol Hair Testing

Many FLLA members noted that in addition to Motherisk’s drug testing analysis, they also
have serious concerns about its hair test for alcohol consumption. Various members have
noted that Motherisk’s hair analysis foralcohol are often inconsistent with urine sereen
results.

Some FLLA members have also raised the issue of whether the current alcohol
consumption test provided by Motherisk is of any real utility to courts. This is because
the current Motherisk test results for alcohol consumption do not show the difference
between binge drinking and heavy extended use. However, it must be noted that nowhere
on the result page provided by Motherisk is there a warning that this is a limitation of the
test. Inexperienced social workers and lawyers would be left with an impression that the
test results are able to definitively show a patiern of alcohol use.
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Finally. some members have indicated that hair products can and do affect the accuracy
of hair test results for alcohol, This limitation is also not expressly noted in the results
provided by Motherisk.

b. Impartiality of Motherisk

Some members have also expressed concerns about the alignment of Motherisk with
children’s aid societies in the province. The following factors contribute to this view:

a. As noted above, Motherisk is the laboratory of choice for many children’s aid
societies, and in particular, the agencies in Toronto, There is a perception,
whether accurate or not, that most of Motherisk’s drug testing revenue comes
from child welfare agencies. There are no published statistics as to from which

sources Motherisk derives its revenues.

b. When Motherisk staff (usually Mr. Gareri) testify at trial, he is called by the
children’s aid society as its witness. Typically, there are no prior meetings
between Motherisk staff, the parent and the agency to discuss the resuits and

answer questions.

c. Motherisk's board of directors includes representatives of children’s aid

societies.

d. It has been the experience of some FLA members that Motherisk will refuse to
provide supportive services (e.g. drug counseling) when the children’s aid
society has advised that it will be seeking Crown Wardship. The reason
provided by Motherisk is that it has “limited resources™. however, from an
outsider’s point of view, it appears that Motherisk takes direction from the

agencies.

e. When the current controversy about Motherisk's drug testing methodology
arose, Motherisk defended itself in a letter written to the Ontario Association

15



of Children’s Aid Societies (DACAS). That letter did not provide detailed
information about its current testing methodology. (Motherisk did offer to
meet with the FLA:; however, the FLA did not receive the same information as
had been provided to the OACAS,)

VIII. CONCLUSION

L Hair Testing a Significant Intrusion on Parents

Although the focus here is on the impact a hair test may have to a legal case, one must
not forget that hair testing is also extremely significant to the parent on & personal level.
The following are some of the personal consequences that flow from a reliance on hair
testing in child protection cases:

a. Hair testing infringes on a person’s right to privacy. By definition, the results of hair
tests are personal information that is sensitive in nature. A hair test can reveal a
person’s medical history, history of addiction, current drug abuse, alcoholic intake,
association with others who use such substances.

b. The results of hair testing can be embarrassing. Hair tests are used in a courtroom
where a person’s private life is exposed to judges, lawyers, staff, family, friends and
supports.

¢. The results of hair testing may be potentially incriminating.

d. Orders for hair testing may be coercive. When faced with the choice of either losing
one's child or performing a hair test, most parents will choose the hair test.

Hair testing has significant legal and personal consequences to a litigant. It is therefore in
the interests of justice for such testing to be performed in an accurate manner. Results,
interpretations and methodologies need to be made transparent. Testing should also only

16



be ordered where absolutely necessary. Without these safeguards, there is a very real
possibility that there will be miscarriages of justice. In the child protection ficld, these
miscarriages of justice are particularly serious for families and children.

2, Questions about Motherisk Testing

The current review has left many FLA members with questions about Motherisk’s work.
From the perspective of the FLA, these questions need to be clearly answered in order for
everyone including judges, lawyers. child welfare agencies and parents to retain faith in
tests performed at Motherisk and other laboratories. The recent suspension of
Motherisk’s drug testing facility for non-research use is also of concern and further raises
questions as to how many results have been compromised or inaccurately reported,
including results after 2010,

Some of the questions that the FLA membership requests that Motherisk answer are as

follows:

a. What are the specific changes that have been made between 2010 and the present to
testing procedures?

b. How are current procedures in compliance with forensic standards used worldwide?

¢. Is Motherisk properly qualified to perform forensic as opposed 1o clinical hair
analysis?

d. Do the scientists at Motherisk understand their role as “experts™ (o the court?

e. What is the error rate for the type of testing used by Motherisk currently and in the
past?

f. What methodology is used to test for each specific substance? Are they the same?

g. What methodology is used to test for exposure versus ingestion of drugs? Are they
the same?

h. What are the limitations in the testing for each substance?

i. Are there other valid methodologies that are being used worldwide? What are their
strengths and limitations?

j.  What factors may lead to an inaccurate result?

17



k. What is the educational background and training of the persons performing the
analysis and interpreting the resulis?

I. How much of Motherisk's revenue come from children’s aid societies? What is its
relationship with the children’s aid societies in the province?

3. Current Use of Motherisk Drug Testing Laboratory in the Courts

Since this Review has been called, courts have been reluctant to order hair testing at
Motherisk or any other laboratory. At the Ontario Court of Justice in Toronto, for
example, members have reported that judges are refusing to grant requests for hair
testing. Counsel have also been quicker to question the necessity and usefulness of hair
testing in general.

It is unclear when. if ever. hair testing will again be an accepted form of testing in child
protection cases. This would be unfortunate since. if accurate, judicious use of hair
testing may assist in moving a case forward and may assist in safety planning for a child.

This recent controversy involving Motherisk has also prompted a deeper reflection about
whether there is an over-relinnce on this form of testing to determine parenting ability
and risk to children. Guidelines with respect to the use of drug testing in child protection
cases would be helpful not only to the agencies, but also to parents’ counsel.

If hair testing is to be relied upon as an accepted form of testing, then the questions posed
above must be answered. Counsel, child protection agencies and the courts must divest
themselves of the notion that absolute truths may be derived from a lab test result.
Participants in the legal svstem must be educated in the limitations of scientific testing in
general and be prepared to ask questions. Legal aid needs to be available not only to fund
counsel but alse to provide supports for counsel, including access to experts. in order to
challenge the results.

4. Further Review Required

18



Although the current Review only deals with hair testing performed at Motherisk
between 2005 and 2010, it is the position of the FLA that given the current importance of
hair testing in child protection cases, there remain significant unaddressed questions that
need to be dealt with by a neutral third party. Safeguards need to be put in place to
ensure that there is beétter transparency, accountability and accuracy of all drug testing
intended for use in court. While a review of the cases between 2005 and 2010 conducted
by Motherisk is helpful, it does not address any of the current problems that plague
Motherisk or the use of such tests by courts and child protection agencies.

The concern, virtually unanimously expressed by the FLA membership is about modern
testing. Finding out about mistakes made five to ten years ago, although it may correct
the record, is not very helpful in the context of child protection as the court is not likely to
return a child who has been permanently removed from a caregiver. If there are problems
with the current testing performed by Motherisk, then that needs to be known and
addressed so that current cases before the court do not repeat the same mistakes.

Given the importance of drug testing to child protection cases. it is in the interests of
justice that a comprehensive review be conducted. A further review should examine drug
testing in child protection work, not only as conducted by Motherisk but also other
laboratories that provide such testing to child welfare agencies and courts. In addition,
such review should focus on the acceptable uses of hair testing as evidence in child
protection cases as well as the obligation of experts, children’s aid societies, and parent’s
counsel to present the science in a way that would allow for meaningful inquiry. Without
such a review, it will be difficult to ever rely on or use hair testing in child protection

Cases.,
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December 15, 2014

Toronto Children's Aid Society
843 Keamedy Road
Scarborough, Ontario, MIK ZE3
FAX: 1-416-324-2353

RE:  Review of Hair Test Regults for FEEENE dsto of birth Angost 24, 1991; Sample # 135540

Dear Ms. I,

mummiwumﬁmmm&mm?zt'mmmwm
mm@udﬂmﬁuyﬁmmﬂmbnﬁbmmu. This sample was
Wﬁamﬁd}pﬁhmuhwumdmmﬂymmﬁymﬂw
Mﬁmwnmmummwhmm. This
sample was tosted for cocsine in three two-menmth segments, The resolts from this snalysis are
summarized in the tsble below:

[APPROXIMATED TIME PERIOD ANALYTE RESULT RANGE*
0-2em: mid-May to mid-July 2014 Coctine 1.04ng/mg MEDIUM
Benzoylecgomne 0.65 ng/mg LOW
e R
F4cm: mid-March 1o mid-May 2014 12 ng/mg MEDIUM |
Benzoylecgonine 0.62 ng/mg LOW
- lene trece VERY LOW
[5am; mid-Jemmsy to mid-March 2014 1.74 ng/mg “MEDIUM
i 0.4‘?“ LOW

mnmuhmﬂﬂ-“‘mnwnhtmnﬂ:ﬂhqﬂm
mrmcfmww-?-wmm-zs‘-ﬂ'm

HIGH = 75" - 90 percentile, VERY HIGH > 90° percentile; The ‘frace’ result indicates that we were able to detsct the
muhmimmummhm

ﬂm@“hﬁ;@emdﬁﬁﬂdhhﬂmﬁmm
spectrometry (LC-MS/MS).

Cocaine: mmaﬁMthn&upﬂmwmofmﬁm
during each two-month time period tested. mpnuu{mhnmuuhﬂuwm&

Wlﬁﬁm&hﬁummmhmwmmdfu&nmd
cocaine metaboliles; benzoylecgonine, norcocaine, and cocacthylenc. The presence of metsbolites
(mimunmmwwmwmmufumimn
confirmation of sctive cocaine use in adult hair samples.
m&kﬁ:mm&mﬂﬂmﬂhmmh. The preseace and
wﬂwhﬂmmmwumpm
cocaine resulis are doe to active use of cocaine by this individual during the tested time period.
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Cogastinlene is another minor metabolite of cocaine produced when alcohol is ingested during an
episode of cocsinc use. The presence of cocasthylene provides cvidence suggesting alcohol
ingestion during cpisodes of cocaine use by this individual.

Rogards,
. o . Digitally signed by joey.gareri@sickkids.ca
joey.gareri@sickkids.ca pn:cn=joey.garerigsickiids.ca
Date: 2014.12.15 14:17:46 -05'00
Joey Gareri, M.Se.
Motherisk

: Laboratory
Division of Climical Pharmacology & Toxicology
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