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Support – Retroactive

DBS
      Majority Decision

1. In determining whether to make a retroactive award, a court will need to look at all the relevant circumstances in front of it. The payor’s interest in certainty must be balanced with the need for fairness and flexibility. There is no priority to the following considerations, none of these factors are decisive and should all be considered. (133)

a) Has the recipient parent supplied a reasonable excuse for delay.

· the court should not hesitate to find a reasonable excuse where: 

1) the recipient spouse harbored justifiable fears that the payor parent would react vindictively to the application to the detriment of the family or

2) the recipient lacked the financial or emotional means to bring an application or

3) the recipient was given inadequate legal advice (101)

· the recipient will lack a reasonable excuse where they knew higher payments were warranted but chose to do nothing about it.(101)

· The difference between a reasonable and unreasonable delay is often determined by the conduct of the payor. If they inform the recipient of income increases in a timely manner, do not pressure or intimidate the recipient, they will have gone a long way to showing the delay was unreasonable.(102)

· It is only one factor, as the child shouldn’t be punished for the inaction of the parent. 

b) The Conduct of the Payor

· the court should take an expansive view of what constitutes blameworthy behaviour. (106)

· blameworthy behaviour is anything that privileges the payor’s own interests over the children’s right to an appropriate amount of support.(106)

· The payor cannot mislead a recipient into believing that the child support obligations are being met when they aren’t.(107)

· Failure to inform is not necessarily blameworthy conduct.(108)

· A reasonably held belief that the payor is meeting their obligations is a good indicator that there is no blameworthy conduct. (108)

· The more material the increase in income, the less likely the payor will be presumed to believe they were meeting their obligations.(108)

· Positive behaviour can also militate against the order, such as voluntary support contributions, paying for activities, etc.(109)

C. Circumstances of the child

· must consider present and past circumstances.(110)

· a child who went through hardship due to not being properly support may be compensated. (111)

· the argument is less convincing when the child has already enjoyed all of the advantages they would have enjoyed if the payor had been properly supporting them. (113)

D. Hardship for the Payor

· need to consider more than payor, also his children from a second family. (115)

· courts should craft the order to minimize hardship. (116)

2. Once a court decides to make a retroactive award, it must then determine the amount. There are two elements to this decision: first, the court must decide when the order should be retroactive to and second, the court must decide the amount of support that would adequately quantify the payor’s deficient obligations during that time. (117)
3. The court should generally make the award retroactive to the date effective notice was given to the payor (134)  but

4. Where the payor engaged in blameworthy conduct, the date when circumstances changed materially will be the presumptive date of the award. It will then be open to the court to determine the quantum.(134)

· The court should not be discouraging informal requests to settle by requiring formal notice or a court action. (120)

· Effective notice is defined as any indication by the recipient parent that child support should be paid, or if it already is, that the current amount needs to be renegotiated. All that is required is for the subject to be broached. Once that has been done the payor can no longer assume that the status quo is fair.(121)

· Once the issue is raised, the recipient must still be responsible in moving the discussion forward. If they do not, legal action should be contemplated. (121)

5. It will usually be inappropriate to make a support award retroactive to a date more than three years before formal notice was given to the payor, subject to the exception for blameworthy conduct. (134)

6. The Supreme Court of Canada inserted a new test in child support cases, that is, an umbrella test of “fairness” into this analysis.  The court repeatedly refers to the “balance between certainty and flexibility” in this area of the law, describing it as fairness to children and certainty for the payor.   The payor parent's interest in certainty must be balanced with the need for fairness and for flexibility. In doing so, a court should consider whether the recipient parent has supplied a reasonable excuse for any delay, the conduct of the payor parent, the circumstances of the child, and the hardship the retroactive award might entail: D.B.S., para. 133.

7. DBS process:

A. What is the legal status of the support obligation? 

a)
court order;

b)
agreement; or, 

c)
no order or agreement.

B. Are there any legal excuses/exemptions that apply (the factors to be considered)?

a)
the child’s age;

b)
delay; 

c)
blameworthy conduct; 

d)
hardship to the child; or,

e)
hardship to the payor.

C. 
What is the proper retroactive amount to be ordered?

a)
commencement date; and,

b)
amount to be ordered.
D.
What is the start date?

8.  D.B.S. identified four choices for the date to which the award should be retroactive: 

a) the date when an application was made to a court; 

b) the date when formal notice was given to the payor parent; 

c) the date when effective notice was given to the payor parent; or,

d) the date when the amount of child support should have increased. 

6.
Other principles set out:
1. There is no automatic disclosure obligation, but the court has discretion to go back.(58)

2. Court orders and separation agreements can provide for explicit or implicit disclosure obligations. (58)

3. Parents have a continuing obligation to support their children in accordance with their income. Enforcement though, is another issue.

4. The certainty offered by an agreement does not absolve parents of their responsibility to continually ensure that their children receive the appropriate amount of support (64)
5. Parents should not have the impression that child support agreements are set in stone. Even where an agreement does not provide for automatic disclosure, variation or review, parents must understand that it is based upon a specific snapshot of circumstances which existed at the time the agreement was made. For this reason, there is always the possibility that agreements may be varied when these underlying circumstances change (64).
6. A court order is presumptively valid when assessing conduct. However the larger the difference between the order and what should be paid, the less reasonable it becomes to rely upon it. (65)

7. The same analysis applies to agreements, but they have less weight than orders. (78)

8. If no agreement or court order, the desire to protect the certainty interest disappears. (80)

9. Retroactive awards are not exceptional. They can always be avoided by proper payment. (97)

10. Once the recipient parent raises the issue of child support, his/her responsibility is not automatically fulfilled.  Discussions should move forward.  If they do not, legal action should be contemplated.  While the date of effective notice will usually signal an effort on the part of the recipient parent to alter the child support situation, a prolonged period of inactivity after effective notice may indicate that the payor parent’s reasonable interest in certainty has returned.  Thus, even if effective notice has already been given, it will usually be inappropriate to delve too far into the past.  The federal regime appears to have contemplated this issue by limiting a recipient parent’s request for historical income information to a three-year period:  see s.2591)(a) of the Guidelines.  In general, I believe the same rough guideline can be followed for retroactive awards:  it will usually be inappropriate to make a support award retroactive to a date more than three years before formal notice was given to the payor parent. [123]

11. The proper approach can therefore be summarized in the following way:  payor parents  will have their interest in certainty protected only up to the point when that interest becomes unreasonable.  In the majority of circumstances, that interest will be reasonable up to the point when the recipient parent broaches the subject, up to three years in the past.  However, in order to avoid having the presumptive date of retroactivity set prior to the date of effective notice, the payor parent must act responsibly:  (s)he must disclose the material change in circumstances to the recipient parent.  Where the payor parent does not do so, and thus engages in blameworthy behaviour, I see no reason to continue to protect his/her interest in certainty beyond the date when circumstances changed materially.  A payor parent should not be permitted to profit from his/her wrongdoing. [125].
Summary:

Payor parents will have their interest in certainty protected up to the point when that interest becomes unreasonable. In the majority of cases, that interest will be reasonable up to the time the recipient broaches the subject, up to 3 years in the past. 

To avoid having the presumptive date of retroactivity set prior to the date of effective notice, the payor parent must not be blameworthy. (125)

Minority Decision

1. Only the payor knows they have the change in income and should bear the major responsibility for disclosure. (161)

2. A system which requires the recipient to continually take the payor’s financial temperature is impractical and unrealistic. ( 161)

3. The presumptive start date should be when the material change occurred. (163)

4. There should be no 3 yr. Cap. (177)

5. There is no role for blameworthy conduct. The entitlement for support is the child’s. (169)

6. There should be no need to show hardship for the children. The fact that the recipient might have been able to attenuate the disadvantage to the children is irrelevant. (170)

7. The presumptive date of entitlement does not do away with judicial discretion. It can be rebutted. For example, if the recipient after receiving full financial disclosure has delayed in seeking enforcement for an unjustified or inordinate time, this delay may affect the support awarded. (171)

8. If the delay results from not being informed of the change in income that will not usually affect the child support award. (172)

9. Won’t be ordered if not child of the marriage at the time of the application. Also see- Stemmler v. May, 2007CarswellOnt6254(Ont.SC)

Blameworthy Conduct- Court went beyond period of formal notice when a child switched homes, as the parent should have been aware that he had a support obligation at that point. Terracol v. Terracol,  2010 ONSC 6442.

Circumstances of the Child – Where children moved back and forth between homes and would not benefit from a retroactive order, and where the payor had reasonable expectation of certainty that she was paying the proper amount under a separation agreement, incorporated into a court order, retroactive support was denied. Franklin v. Franklin, 2010 CarswellAlta 2405 (Alta. Q.B.).
Demand, then delay in request: Denied where demand made in 2002, but no disclosure by wife or further request until 2006 – Kudoba v. Kudoba 2007 CanLII 41273 (ON S.C.).
Direct Payments - With respect to the determination that the wife’s direct payments fully discharged her obligation to contribute to the children’s section 7 expenses under the Child Support Guidelines, see Lafrance v. Latimer, 2010 ONSC 1117, [2010] O.J. No. 662 (Div. Ct.) wherein it was held that an order for the payment of retroactive child support may be negated by the obligor’s voluntary assumption of substantial child related expenses. See also Swiderski v. Dussault, 2009 BCCA 461 (WestlawECarswell or QuickLaw or Canlii), [2009] B.C.J.No.2096 (C.A.).
Effective Notice - Effective notice is given when the recipient provides some notice of his or her desire to review and adjust child support.  Although effective notice can be as little as broaching the topic in conversation, formal notice is something more, generally taking the form of written correspondence from the recipient or counsel or the commencement of legal proceedings. Wilkinson 2008 ONCJ 96 (OCJ).
Eligibility-  to seek retroactive support for a child, the child must qualify for child support at the time of the application. Krivanek 2008CarswellOnt 5179.

Hardship- - -Undue hardship can be met by payments over time. Olaveson v. Olaveson 40 RFL 6th 327 (Ont. SCJ).  This is not the same test (less onerous) than the test for undue hardship set out in section 10 of the child support guidelines. Ponte v. Paiva 2010 ONCJ 603.
Narrower Interpretations of DBS

 – Baldwin v. Funston 2007 CarswellOnt 3168 (CA).
-in this case the payor paid in accordance with separation agreement and did not disclose big pay increase. Court found no blameworthy behaviour as wife should have known of increase and the order met the kids needs.

Lust 2007 AJ No. 654 (CA) –

- error to go back before the demand for payment, unless blameworthy conduct. Here, when application was issued.

Prospective Support:
A support claimant is presumptively entitled to prospective support from the date of notice that a support claim is being pursued: see MacKinnon v. MacKinnon 75 O.R. (3d) 175 (C.A.), at para. 22.  In this case, the respondent filed an answer in December 2006 in which she claimed spousal support.  From that point forward, the issue between the parties was prospective support from and including 2007. Vanos v. Vanos, 2010 ONCA 876 (CanLII). 
Special Expenses- There is nothing in DBS which distinguishes between special expenses and the table amount. Smith v. Selig (2008) 56 R.F.L. (6th)  8 (NSCA); Hetherington v. Tapping, 2007 BCSC 209 (BCSC), Surerus-Mills v. Mills [2006] O.J. No. 3839 (Ont. SC). However an additional factor that the courts have considered is whether there was consultation over Court will be reluctant to grant retroactive special expenses if no prior consultation. Park v. Thompson 13 RFL (6th), 415 CA; G.C. (N.) (2007) 38 R.F.L. (6th) 137 BCSC; M.L. (2007) 44 R.F.L. (6th) 198 Newfd.
Unless the right to do so is set out in a court order or separation agreement, courts are reluctant to force a payor to contribute to these expenses retroactively. Maber 2007CarswellNB 171.

Spousal Support - A variety of factors must be considered by a court when considering a claim for retroactive support: Bremer v. Bremer, 2005 CanLII 3938 (ON C.A.), (2005), 1. establishing past need. 2. any requirement for the recipient to encroach on capital. 3.the underlying basis for the order. 4. impact on the payor, is it a redistribution of capital. 5. blameworthy conduct on behalf of the payor, such as lack of financial disclosure. 6. notice of intention to seek support and negotiations to that end. 7. delay in proceeding and any explanation for that delay. 8. the appropriateness of an order predating the application. 13 R.F.L. (6th) 89 (Ont. C.A.), at para. 9; Marinangeli v. Marinangeli 2003 CanLII 27673 (ON C.A.), (2003), 38 R.F.L. (5th) 307 (Ont. C.A.), at paras. 72 to 84. 

A court will deny an award of retroactive support where a party is aware of changed circumstances but delays in bringing an application:  Horner v. Horner, [2004] O.J. No. 4268 (C.A.).

Kerr v. Baranow [2011] ONCJ 10 – sets out following principles for retroactive spousal support:

1.
DBS factors apply as modified for spousal support (circumstances of spouse are relevant as opposed to circumstances of the child).

2.
Presumptively, the date of the claim being issued is the start date for support, unless there is a reason to order otherwise.
3.
The failure to bring a temporary motion should not be penalized as we should be encouraging people to avoid the cost of bringing temporary motions. This is particularly the case, where the claimant moves the matter quickly to trial after obtaining disclosure.

4.  
At Par. 208:         Spousal support has a different legal foundation than child support.  A parent-child relationship is a fiduciary relationship of presumed dependency and the obligation of both parents to support the child arises at birth.  It that sense, the entitlement to child support is “automatic” and both parents must put their child’s interests ahead of their own in negotiating and litigating child support.  Child support is the right of the child, not of the parent seeking support on the child’s behalf, and the basic amount of child support under the Divorce Act, (as well as many provincial child support statutes) now depends on the income of the payor and not on a highly discretionary balancing of means and needs.  These aspects of child support reduce somewhat the strength of concerns about lack of notice and lack of diligence in seeking child support.  With respect to notice, the payor parent is or should be aware of the obligation to provide support commensurate with his or her income.  As for delay, the right to support is the child’s and therefore it is the child’s, not the other parent’s position that is prejudiced by lack of diligence on the part of the parent seeking child support: see D.B.S., at paras. 36-39, 47-48, 59, 80 and 100-104.  In contrast, there is no presumptive entitlement to spousal support and, unlike child support, the spouse is in general not under any legal obligation to look out for the separated spouse’s legal interests.  Thus, concerns about notice, delay and misconduct generally carry more weight in relation to claims for spousal support.
5.
D.B.S. emphasized the need for flexibility and a holistic view of each matter on its own merits; the same flexibility is appropriate when dealing with “retroactive” spousal support.

Temporary Orders

Retroactive awards should be left to the trial judge. K.B.A.S. v. G.E.S. 2006 S.J. No. 604 (Q.B.), but see below:

On an application for interim child support, it is common practice for the court to make its order effective as of the date of service of the notice of motion which is the formal demand for payment. It has been held that such backdating should not be characterized as an order for retroactive support that requires judicial consideration of the criteria identified by the Supreme Court of Canada in D.B.S. v. S.R.G. et al: see Hawco v. Myers, [2005] N.J. No. 378 (C.A.) (WestlawECarswell or QuickLaw or Canlii); MacKinnon v. MacKinnon (2005), 13 R.F.L. (6th) 221 (Ont.C.A.) (QuickLaw or Canlii). 

In granting an interim child support order with retroactive effect to the time when the motion was brought, the motion judge may expressly preserve the applicant’s right to seek further retroactivity at trial: Torti v. Torti, [2001] O.J. No. 1827 (Sup. Ct.) (QuickLaw). Courts are disinclined to backdate interim child support to a date prior to the filing of the motion because of the limited evidence available in proceedings for interim relief which are based on affidavit evidence. Such evidence does not customarily lend itself to the holistic review of all relevant factors that is called for in D.B.S. v. S.L.G. et al. But an application for retroactive child support does not inevitably require a trial. The circumstances of the case may lend themselves to a resolution of the factual issues by way of an interim order. In that event, the court may invite submissions from counsel respecting payment of the “instant arrears” over a period of time: C.P.Z. v. T.M.Z., [2005] A.J. No. 1209 (Q.B.) Where retroactivity will be of relatively short duration and encompasses a period during which the parties were negotiating, there is no reason why the issue of retroactivity cannot be dealt with on an interim motion, because a trial judge will be no better placed to determined the issue than the motion judge: Gregorash v. Comuzzi, [1999] O.J. No 1856 (Sup. Ct.) Where there are substantial issues to be argued and retroactivity is sought from a date preceding the application for interim child support, the issue of retroactivity should be left to the trial judge: A.L.Y. v. L.M.Y., [2001] A.J. No. 506 (Q.B.) Villeneuve v. Lafferty, [1999] N.W.T.J. No. 128 (S.C.)); Gregorash v. Comuzzi, supra. Interim child support has been ordered retroactively on a motion in previous cases and there is jurisdiction to do so. Dickie v. Dickie, 17 R.F.L. (5th) 304 (Ont. S.C.J.); Kowalik v. Kowalik 2011 1551 Canlii (SCJ).
