



Spousal Support

Bracklow Principles:
Compensatory Support.   The basis for Moge. The court is directed to look at the economic circumstances of each spouse’s role during the marriage in determining support. There are three types of compensatory support (Beneteau v. Young, 2009 CanLII 40312 (ON S.C.):
                              i.            non-specific compensatory support (where a spouse’s ability to achieve self-sufficiency was comprised by career/job dislocation for the family); Walsh v. Walsh, 2006 CarswellNB 582 (Q.B.);

                             ii.            specific calculable disadvantage (where a spouse can point to a specific calculable overriding loss resulting from the marriage or the roles adopted in marriage)’ Spurgeon v. Spurgeon  (2001), 15 R.F.L. (5th) 440 (Ont. Div. Ct.);

                          iii.            specific calculable and advantage conferred (where a spouse conferred a substantial career enhancement opportunity on the other spouse): Caratun v. Caratun (1992), 42 R.F.L. (3d) 113 (Ont. C.A.).
Contractual – the basis will be an agreement between the parties. The express or implied term witll either create or negate spousal support.

Non- Compensatory – Where compensation is not the basis, a support obligation may arise from the marriage relationship itself when a spouse is unable to become self-sufficient.  It can be based on need.  Under this model, spousal support will be based on economic hardship resulting from the breakdown of the marriage, but not necessarily the roles assumed during the marriage. The needs based support could, therefore, consider the recipient’s ability to become self-sufficint for reasons such as health. If it is consistent with the 4 principles of the Divorce Act, time limits can be imposed.

a)
All three models of support must be considered. (par.37)

b) 
Need alone may justify a spousal support award. (Par.44)
c) 
whether support should be awarded ultimately depends on what is just and fair in the circumstances. (Par.48).

Under Section 30 of the FLA, every spouse has an obligation to support the other spouse in accordance with need, to the extent that he or she is capable of doing so.   This is consistent with the concept of marriage as a partnership.  There is a presumption that spouses owe one another a mutual duty of support: Bracklow v. Bracklow, 1999 CanLII 715 (S.C.C.), [1999] 1 S.C.R 420 para. 20.  This can be displaced through “explicit contracting (usually before the union is made with a prenuptial agreement), or through the unequivocal structuring of their daily affairs, to show disavowal of financial interweaving” (Bracklow, para. 20). 
Moge and Bracklow set out the following examples of compensatory support:
a) A spouse's education, career development or earning potential have been impeded as a result of the marriage because, for example:

a. A spouse has withdrawn from the workforce, delays entry into the workforce, or otherwise defers pursuing a career or economic independence to provide care for children and/or spouse;

b. A spouse's education or career development has been negatively affected by frequent moves to permit the other spouse to pursue these opportunities;

c. A spouse has an actual loss of seniority, promotion, training or pension benefits resulting from absence from the workforce for family reasons;

b) a spouse has contributed financially either directly or indirectly to assist the other spouse in his or her education or career development.
Compensatory support ought not to be varied (unless there is an inability to pay) since it will have been awarded to recognize the length of the marriage and the roles adopted throughout the marriage. These factors are retrospective. Witzl 2008CarswellOnt. 2549 (SCJ).
 Compensatory support is premised on a marriage being a joint endeavour, seeks to alleviate economic disadvantage by taking into account all the circumstances of the parties, including the advantages conferred on either spouse during the marriage.  It is concerned with an equitable sharing of the benefits of the marriage.  Contractual entitlement, on the other hand, flows from the express or implied agreement.  Finally, non-compensatory support may be ordered “where it is fit and just to do so.”  Anne Marie Poirier v. David Frederick Poirier, 2010 ONSC 920 (CanLII).
Moge Principles

1. All 4 objectives of the Divorce Act must be considered.  No single objective is paramount.

2. The court should not impose a time limit in compensatory cases.

3. The longer the relationship endures, the closer the economic union, the greater will be the presumptive claim to equal standards of living upon dissolution.

Conduct – Section 33 (10) of the Family Law Act used to reduce spousal support to $1 per year when mother’s conduct in frustrating father’s relationship with the child was outrageous. Bruni v. Bruni,    2010 ONSC 6568, (Ont. Fam. Ct.).

Delay in Application – Delay does not bar a claim for spousal support provided there is a reason for the delay and events that have transpired since the delay. Walker v. Greer [2003] O.J. No. 3396 (SCJ). Delay can be a factor where there is an understanding by one party that it won’t be brought after property division. Morgan [2006]N.J. No. 9 (NLTD).
Van Rythoven v. Van Rythoven, 2009 CanLII 45844 (ON S.C.)-While a factor to be considered, delay is not fatal to a claim for spousal support: see Hillhouse v. Hillhouse 1992 CanLII 5983 (BC C.A.), (1992), 43 R.F.L. (3d) 266 (B.C.C.A.).  In view of the delay, the court found that it would not be fair or equitable to make the award retroactive.  That is the same solution adopted by the British Columbia Court of Appeal in Hillhouse.

Depletion of Capital -    A dependant spouse is generally not required to deplete his or her capital to support himself or herself (Goeldner v. Goeldner 2005 CanLII 455 (ON C.A.), (2005), 194 O.A.C. 129 (Ont. C.A.).  However, there are cases where a dependant spouse has been required to deplete his or her capital to support himself or herself.  For example, in Tout v. Bennett 2003 CanLII 1951 (ON S.C.), (2003), 38 R.F.L.(5th) 223 (Ont. S.C.) the wife’s application for interim support after a long marriage was denied, which thereby required her to encroach on capital to support herself.  However, in Tout, both parties were retired and living off capital.
Imputing Income – The same test for imputing income in child support cases (Drygala) applies in spousal support cases. The test for imputing income for child support purposes applies equally for spousal support purposes. Rilli v. Rilli, [2006] O.J. No. 2142 (SCJ);  Perino v. Perino [2007] O.J. No. 4298 (SCJ). 
Jurisdiction – A former spouse is not entitled to support under the Family Law Act Rothgiesser [2000] O.J. No. 33 (OCA). 
Lifestyle -    Where the payor spouse has the ability to pay, a dependent whose pattern of dependency developed during the marriage is entitled to maintain the lifestyle that he or she became accustomed to during cohabitation pending trial or resolution.  Where the lifestyle during cohabitation was a lavish one, this can result in large interim support awards (Lebovic. v. Lebovic 2001 CanLII 28183 (ON S.C.), (2001), 15 R.F.L. (5th) 115 (Ont. S.C.); Lakhani v. Lakhani 2003 CanLII 2161 (ON S.C.), (2003), 43 R.F.L.(5th) 125 (Ont. S.C.).
Lump Sum Spousal Support – Note additional limitations in subsection 34 (2)  of Family Law Act for OCJ – only if to provide for necessities of life or prevent recipient from being a public charge. This review of principles set out by Court of Appeal in Davis v. Crawford 2011 ONCA 294 Canlii. 

[60]         It is well accepted – and undisputed – that a lump sum award should not be made in the guise of support for the purpose of redistributing assets: Mannarino; Willemze-Davidson v. Davidson 1997 CanLII 1440 (ON C.A.), (1997), 98 O.A.C. 335 (C.A.), at para. 32. Moreover, the governing legislation does not recognize redistribution of assets as one of the purposes of a spousal support award. 

[61]         That said, a lump sum order can be made to “relieve [against] financial hardship, if this has not been done by orders under Parts I (Family Property) and II (Matrimonial Home)”: Family Law Act, s. 33(8)(d).
[62]         In any event, the purpose of an award must always be distinguished from its effect. Any lump sum award that is made will have the effect of transferring assets from one spouse to the other. The real question in any particular case is the underlying purpose of the order: Willemze-Davidson at para. 32.

[63]         Similarly, it is well accepted that an important consideration in determining whether to make a lump sum spousal support award is whether the payor has the ability to make a lump sum payment without undermining the payor’s future self-sufficiency.

[64]         Under s. 33(9) of the Family Law Act, “[i]n determining the amount and duration, if any, of support for a spouse … in relation to need, the court shall consider” among other things:
(a) the dependant’s and respondent’s current assets and means;

(b) the assets and means that the dependant and respondent are likely to have in the future;

...

(d) the respondent’s capacity to provide support. [Emphasis added.]

[65]         These statutory provisions make it clear that ability to pay is an important consideration in making an award of spousal support, including lump sum spousal support.

[66]         Most importantly, a court considering an award of lump sum spousal support must weigh the perceived advantages of making a lump sum award in the particular case against any presenting disadvantages of making such an order. 

[67]         The advantages of making such an award will be highly variable and case-specific. They can include but are not limited to: terminating ongoing contact or ties between the spouses for any number of reasons (for example: short-term marriage; domestic violence; second marriage with no children, etc.); providing capital to meet an immediate need on the part of a dependant spouse; ensuring adequate support will be paid in circumstances where there is a real risk of non-payment of periodic support, a lack of proper financial disclosure or where the payor has the ability to pay lump sum but not periodic support; and satisfying immediately an award of retroactive spousal support. 

[68]         Similarly, the disadvantages of such an award can include: the real possibility that the means and needs of the parties will change over time, leading to the need for a variation; the fact that the parties will be effectively deprived of the right to apply for a variation of the lump sum award; and the difficulties inherent in calculating an appropriate award of lump sum spousal support where lump sum support is awarded in place of ongoing indefinite periodic support. 

[69]         In the end, it is for the presiding judge to consider the factors relevant to making a spousal support award on the facts of the particular case and to exercise his or her discretion in determining whether a lump sum award is appropriate and the appropriate quantum of such an award.

[70]         As we have said, we do not endorse the submission that lump sum spousal support awards must be limited to “very unusual circumstances” as a matter of principle. Nonetheless, we agree that most spousal support orders will be in the form of periodic payments. To a large extent, this is for four very practical reasons. 

[71]         First, in many instances, monies will simply not be available to fund a lump sum support award either to take the place of, or to supplement, an award of periodic support.  Instead, support will be paid from one spouse’s income, the only available source for support payments, and it will be paid to finance the ongoing needs of the other spouse, which will generally be of a periodic rather than lump sum character.  

[72]         Second, for married couples, the court will have determined already the amount to be paid to equalize the value of the spouses’ net family properties: see s. 5, Family Law Act. In many circumstances, this payment will obviate any requirements a dependent spouse may have for transitional capital. 

[73]         Third, in many cases, there will be no considerations favouring a lump sum award from the perspective of either spouse.

[74]         Fourth, in at least some cases where there are considerations favouring a lump sum award, the general exigencies of life, including the possibility that the parties’ means and needs will change, will outweigh the considerations favouring a lump sum award.

[75]         Irrespective of whether the proposed support is periodic or lump sum, it is incumbent upon counsel to provide the judge deciding the matter with submissions concerning the basis for awarding and the method of calculating the proposed support, together with a range of possible outcomes. Further, it is highly desirable that a judge making a lump sum award provide a clear explanation of both the basis for exercising the discretion to award lump sum support and the rationale for arriving at a particular figure. Clear presentations by counsel and explanations by trial judges will make such an award more transparent and enhance the appearance of justice. Over time, this approach will undoubtedly foster greater consistency and predictability in the result.  

[76]         As part of this approach, where an award of lump sum spousal support is made as a substitute for an award of periodic support, it is preferable that, with the benefit of submissions from counsel, the judge consider whether the amount awarded is in keeping with the Spousal Support Advisory Guidelines (Ottawa, Department of Justice, 2008) (the “Guidelines”).  If it is not, some reasons should be provided for why the Guidelines do not provide an appropriate result: Fisher v. Fisher 2008 ONCA 11 (CanLII), (2008), 88 O.R. (3d) 241 (C.A.), at para. 103.

Post-Separation Increases in Income: Compensatory support considerations might sometimes be taken into account in assessing income, for example where the claimant has conferred a substantial career enhancement benefit on the other spouse. Keast, 1986CarswellOnt 257; Ferguson 2008CarswellOnt 1676 (Ont.SC). No automatic increase if the income goes up, there needs to be some economic advantage/disadvantage conferred and suffered to share. Dextrase 2004CarswellBC287(BCSC) and Hariam 2001CarswellOnt 732. Children are automatically entitled to share in increases, but not spouses. A one-time payment incentive was excluded in a spousal support calculation in Gammon [2008] O.J. No. 4252 (SCJ). To share in post-separation increases in income, the wife must show that she had contributed to the acquisition of the other spouse's skills or credentials, thus contributing to his ability to earn the increased income. The Court noted that such contribution need not be "tangible and explicit." The Court considered several decisions which have dealt with this issue, including C. (D.B.) v. W. (R.M.), 2006 CarswellAlta 1723 (Alta. Q.B.). The Court also considered Rozen v. Rozen, 37 R.F.L. (5th) 205 (B.C. S.C.), in which the Court ordered indefinite spousal support, but decided the quantum of spousal support based on Mr. Rozen's income at the time of separation. The Court in that case found that husband's additional income was not "related to the breakdown of the marriage or to the sacrifices made by Ms. Rozen during her marriage to Mr. Rozen." Sawchuk v. Sawchuk, 2010 CarswellAlta 32 (Alta. Q.B.):
If the increase in salary is founded in expertise and seniority established during the marriage and no intervening event or events are the cause of the increase, then the increase is to be included unless the recipient's role during marriage necessitates a different determination. If an event after separation is the reason for the increase, in whole or in part, then the increase may be excluded from consideration, also in whole or in part. Judd v. Judd, 2010 CarswellBC 246 (B.C. S.C.).
Property Division – It can be an error in law to calculate spousal support before equalization of net family properties, since one of the factors is to look at the means of the parties.  Greenglass 2010 ONCA 675 (Canlii).
Relationship of some permanence – Must look at individual factors of each case. What was the intention? Desouza (1999) 48 RFL 4th 63 (OCJ).

Retroactivity – A variety of factors must be considered by a court when considering a claim for retroactive support: Bremer v. Bremer, 2005 CanLII 3938 (ON C.A.), (2005), 1. establishing past need. 2. any requirement for the recipient to encroach on capital. 3.the underlying basis for the order. 4. impact on the payor, is it a redistribution of capital. 5. blameworthy conduct on behalf of the payor, such as lack of financial disclosure. 6. notice of intention to seek support and negotiations to that end. 7. delay in proceeding and any explanation for that delay. 8. the appropriateness of an order predating the application. 13 R.F.L. (6th) 89 (Ont. C.A.), at para. 9; Marinangeli v. Marinangeli 2003 CanLII 27673 (ON C.A.), (2003), 38 R.F.L. (5th) 307 (Ont. C.A.), at paras. 72 to 84. 

A court will deny an award of retroactive support where a party is aware of changed circumstances but delays in bringing an application:  Horner v. Horner, [2004] O.J. No. 4268 (C.A.).

Review Orders – They have a useful, but very limited role and are applicable only when there is a genuine and material uncertainty at the time of the original trial. Need to proceed with caution. when making a review order, it is important to set out the purposes of the review and put constraints on what the parties may do in that review process. Leskun [2006] SCR 920. Rogerson in Spousal Support, post-Bracklow (2001) 19 CFLQ 185 says: to justify a review order, there must be either a concern about a spouse’s failure to make reasonable efforts towards self-sufficiency, or a clear expectation of a change at an identifiable point in the future. There is a concern over endless litigation and cost. Bemrose v. Fetter [2007] O.J. No. 3488 (CA). In Fisher, the court says there should be an expectation of a certain event in the future. where the court anticipates that material facts which would affect the spousal support order could significantly change or crystallize in a specified period of time, a review order may be appropriate. Brown v. Brown, 2007 CanLII 13703 (ON S.C.). The Saskatchewan Court of Appeal in Williams v. Williams 2010 SKCA 52 held that, where a review order clearly imposes a fixed term to give the support recipient an opportunity to find appropriate employment and become self-sufficient, it is incumbent on the recipient at the review hearing to establish that she was unable to become self-sufficient. Absent such evidence, it is not open to the chambers judge at the review hearing to base ongoing spousal support on the respective incomes of the spouses, as found or imputed.
Setting Aside Spousal Release Clauses

Miglin test:
This was an original application.There should be a 2 stage investigation into all the circumstances surrounding the agreement, first at the time of its formation, and second at the time of the application.

1. 1st stage:  the court should look at the circumstances in which the agreement was negotiated and executed to determine whether there is any reason to discount it, including any circumstances of oppression, pressure or other vulnerabilities.  The court should not presume an imbalance of power. Further, legal representation may be sufficient to overcome any systemic imbalances between the parties.

Next, the court must consider the substance of the agreement to determine whether it is in substantial compliance (not a significant departure from the general principles) with the Act. The whole agreement does not necessarily have to be set aside.

2. 2nd Stage:  The court must assess whether the agreement still reflects the original intentions of the parties and the extent to which it is still in substantial compliance with the objectives of the Act.  If you want to set it aside you need to show that these new circumstances were not reasonably anticipated by the parties, and have led to a situation which cannot be condoned.

Some degree of change is always foreseeable. Parties are presumed to be aware that health, job markets, parental responsibilities, housing markets and values of assets are all subject to change.  It is only where the current circumstances represent a significant departure from the range of reasonable outcomes anticipated by the parties, in a manner which puts them at odds with the objectives of the Act, that the agreement will be given little weight.

· Unimpeachably negotiated agreements that represent the intentions and expectations of the parties and that substantially comply with the objectives of the Divorce Act as a whole should receive considerable weight.

· need to balance finality with sensitivity to the unique concerns which can arise in a post-divorce context.
In Butty 2009 CarswellOnt 7612 . . . it is important to keep in mind that courts should respect private arrangements that spouses make for the division of their property on the breakdown of their relationship, particularly where the agreement in question was negotiated with independent legal advice: see Hartshorne v. Hartshorne, [2004] 1 S.C.R. 550 at para. 9. In our view, a party to a marriage contract cannot enter into it knowing of shortcomings in disclosure and then rely on those shortcomings as the basis to have the contract set aside: see Raaymakers v. Green (2006), 25 R.F.L. (6th) 54 (C.A.).
Note: Section 33 (4) of the FLA provides a direct method to change or set aside spousal support terms in a domestic contract. It does not deal with the formation of the contract but circumstances arising out of them. Section 56 (4) also allows the court to set aside a contract or a provision in the contract based on the circumstances surrounding the formation of the contract. See: Barton v. Sauve, 2010 ONSC 1072 (CanLII).
The issue of the sufficiency of disclosure in an application under section 56(4) was dealt with extensively by the Ontario Court of Appeal in Levan v. Levan 2008 51 R.F.L. (6th) 237.  The court must consider whether the party seeking to set aside the agreement can demonstrate that one or more of the circumstances set out in s. 56(4) have been engaged.  If so, the court must then determine whether it should exercise its discretion in favour of setting the contract aside.   The person who seeks to set aside the contract carries the burden of proof throughout.

A party can't enter into a domestic contract, knowing its shortcomings, and then rely on those shortcomings as the basis to have the contract set aside under s. 56(4) of the FLA. (Butty v. Butty, SFLN/2010-004, [2009] O.J. No. 5176, Ontario Court of Appeal).
Settlement agreements in matrimonial proceedings should ordinarily be respected and parties should not be entitled to resile on their agreement to resolve their differences.  As a general rule, minutes of settlement entered into by parties with the benefit of legal counsel should be upheld.  Such agreements put an end to the financial cost and emotional drain of ongoing matrimonial disputes.  The conclusion of the matter allows the parties certainty, finality and autonomy: Miglin v. Miglin, [2003] 1 S.C.R. 303; Steine v. Steine, [2010] O.J. No. 3331 (S.C.J.); Simpkins v. Simpkins, [2004] O.J. No. 2534, (S.C.J.); Bogue v. Bogue (1999), 46 O.R. (3d) 1, (O.C.A.).
In Dyck v Boshold 2009 Carswell 7351 (S.C.J.), the law relating to the effect of a lack of independent legal advice was summarized as follows: 
 
1.  An absence of independent legal advice does not automatically impugn the validity of a domestic contract, but rather is a factor for the court to consider along with all the other circumstances: Dougherty v. Dougherty, 2008 ONCA 302 (Ont.C.A.);
 
2. A lawyer who drafts a marriage contract on behalf of a spouse has no duty to ensure that the other spouse is informed of the merits of obtaining independent legal advice: Ablaka v. Ablaka, [1991] O.J. No. 758 (Ont.U.F.C.); aff’d. [1994] O.J. No. 3622 (Ont.C.A.);
 
3. The degree of professional assistance received by the parties will often overcome any systemic imbalances between the parties: Miglin v. Miglin, [2003] 1 S.C.R. 303 (S.C.C.), but this is always a question of fact: Rick v. Brandsema, [2009] 1 S.C.R. 295 (S.C.C.);
 
4. Where the spouse could have received independent legal advice but chose not to do so, the courts will be loathe to set aside the agreement: Settle-Beyrouty v. Beyrouty (1996), 24 R.F.L. (4th) 318 (Ont. Gen. Div).
 
Independent legal advice is not a common law requirement of a valid contract, and the Family Law Act does not specifically require that such advice be obtained.  The ability of a party to secure legal advice may, in some circumstances, be a relevant factor in addressing the extent to which that party understood what they were agreeing to in the context of the options and entitlements which could have been available.  But a party who could have received independent legal advice, but chose not to do so, will find it more difficult to rely on the provisions of section 56(4)(b).
The leading cases on unconscionability are Atkinson v. Klassen 2000CarswellBC 2631 (BCSC); Lloyd’s Bank v. Bundy [1974] 3 All E.R. 757 (CA).
Validity of Separation Agreement – 
MacLean v. MacLean, 2009 CarswellNS 408 (N.S. S.C.), in which Justice MacDonald identified eight factors relevant to determining the validity of an agreement. Those factors are as follows:

1. The capacity or mental competence of the parties;

2. Whether there has been complete disclosure of material information;

3. Whether the parties have been provided with independent legal or other independent advice and if so whether the party receiving the advice suffered from any particular vulnerability that might negate the usefulness of that advice;

4. Whether each party understood the agreement and its effect;

5. Whether the agreement meets the objectives of the legislation with which it purports to deal;

6. Whether the terms of the contract were unclear or uncertain;

7. Whether a party signed the contract under duress or undue influence or was a vulnerable party under other influence or stress that may lead an individual to sign a document against his or her interest;

8. Whether the agreement was signed under mistake or as a result of fraud or misrepresentation of a material fact.

The test is set out in LeVan v. LeVan, 51 R.F.L. (6th) 237 (Ont. C.A.), which requires the court to first consider whether the party seeking to set aside the agreement can demonstrate that one or more of the circumstances set out in section 56(4) have been engaged and once that hurdle has been overcome, to consider whether it is appropriate to exercise discretion in favour of setting aside the agreement.
There can be no dispute that, under the law of contract, marriage contracts require utmost good faith. See Saul v. Himel, 9 R.F.L. (4th) 419 (Ont. Gen. Div.).
Second Family – The court cannot devastate the second family at the expense of the first family. Kugler (1994), 8 RFL 4th 205 (OCJ). However, this must be considered in context. Will get more consideration if have child in second family, as opposed to voluntarily assuming responsibility for children, not your own, in which case you cannot reduce support. Fisher 2008 ONCA 11.
Self- Sufficiency – it is a relative concept and must be considered in context of prior standard of living and the standard of living that they should be able to enjoy after the separation. Should consider all factors, such as income potential, property division. It is generally more attainable in short-term marriages. Fisher 2008ONCA 11. A failure to make reasonable efforts to contribute to your own support could constitute a material change in circumstances. Andrews 45 O.R. (3d) 577 (CA).Almost invariably in long term traditional marriages, the standard of living established jointly by the couple cannot be replicated by the lower income spouse individually.  In addition, the lower income spouse often becomes dependent in long-term marriages.  Where these circumstances are present, the spousal support analysis will not give priority to self-sufficiency because it is an objective that simply cannot be obtained.  See Fisher, supra, and Linton v Linton, [1990] 1 O.R. (3d) (C.A.).
Sponsorship Agreements - Although an immigration sponsorship agreement is one factor to be considered in assessing spousal support — see, for example, Nathoo v. Nathoo, 2005 ABQB 175 (CanLII), 2005 ABQB 175, (Alta. Q.B.) — it is not determinative of the issue. Merko 2008 ONCJ 530 (CanLII).
Spouse – Cohabiting- Moldowich v. Penttinen (1980) 17 R.F.L. (2d) 376. Seven factors are shelter, sexual, personal behaviour, services, social, societal, support and children. Separate residences can be maintained, exclusivity is not determinative- wide definition in Stephen v. Stawecki (CA) 2006 32 RFL 6th, 283.

Taylor 5 RFL(5th)162 – lack of sexual relations not determinative. Have they announced to friends and family that separating?

Alvarez v. Smith 2007 CarswellOnt. 2987 (OCJ). When separation due to external factors( ie. Jail or deportation) must still consider if still together.
Spousal Support Guidelines –
 Conditional approval of them. “useful tool”-Yemchuk v. Yemchuk 2005 BCCA 406; but Quebec says must consider all of the factors G.V. v. C.G. [2006] J.Q. No. 5231.

The guidelines do not establish an entitlement to support. Eastwood 2006CarswellNB 655 QB.

They should be used for temporary support orders. D.R.M. v. R.B.M., 2006 BCSC 1921.- review of cases here. Their importance increases when there is limited financial information. Langdon (2008) 164 ACWS (3d) 833. (Ont. SC).
They don’t apply to many cases, such as where spouses earn over 350 or under 20, they don’t apply where prior agreement, or establish entitlement.  Must be considered in context, considering any variables. They are a distillation of case law and are similar to counsel submissions. They provide a range to consider in appellate review. Should have reasons why going outside of them. This is no different than distinguishing an authority. Fisher.
They can be considered with caution where there are post-separation increases in the payor’s income, repartnering, remarriage and second families. Beninger 2007BCCA 619 (CA). However, the court is not precluded from using them in these circumstances and can apply to variations and reviews, especially where the issues are amount, duration and changing incomes. 
They do not take the place of a proper analysis. Only a guideline. The SSAGs are not a formula to be applied without due consideration of issues of entitlement and the specific factors applicable in any given support case. Lust 2007 ABCA 202.
In my view, a “full” argument on the application of the SSAG would generally include provision of calculator worksheets for various scenarios. Those scenarios should be provided to the trial judge and marked as exhibits or aids to the court so that they are available on appeal. When counsel do not provide the trial court with worksheets, or fail to have those calculations before the appellate court, the court cannot be expected to do the calculations on their behalf. Cassidy v. McNeil, 2010 ONCA 218.
The court is still required to conduct a proper analysis of budgets and the principles of spousal support set out in the legislation and not automatically revert to the SSAG; Saunders v. Saunders, 2010 CarswellNS 490 (N.S. S.C.). In Phillips-Curwin v. Curwin, 2008 CarswellNS 328 (N.S. S.C.), Justice Dellapinna, noted as follows:

Whatever method one might use to determine the appropriate level of spousal support, from a practical point of view the figure chosen should be a reflection of the recipient's reasonable needs and should not exceed the payor's means. This is not an exercise in maximizing the spousal support simply because the payor may have the ability to pay it. Rather, the Court must look at all of the factors listed in the Act in light of the stipulated objectives of support and exercise its discretion in a manner that equitably alleviates the adverse consequences of the marriage breakdown between the parties (see Bracklow v. Bracklow, 1999 CanLII 715 (S.C.C.), [1999] 1 S.C.R. 420 at paragraph 36). That requires a support order that is fair to both parties.
They are applicable in short marriages as they reflect the state of the law. Watts v. Watts 2011 ONCJ 104 Canlii.
Temporary Spousal Support – Kowalski v. Grant 2007CarswellMan 422 (ManQB). Principles:
1. Interim support is to provide income for dependant spouses from the time the proceedings are instituted until trial.

2. The court need not conduct a complete inquiry into all aspects and details to determine what extent either party suffered economic advantage or disadvantage as a result of the relationship. That is to be left to the trial judge.

3. Interim support is a holding order to maintain the accustomed lifestyle if possible pending final disposition as long as the claimant is able to present a triable case for economic disadvantage.
4. Interim support is to be based on the parties’ means and needs assuming that a triable case exists. The merits of the case in its entirety must await a final hearing.

Also in Robles v. Kuhn 2009 BCSC 1163:

1. In interim support needs and ability take on greater significance.

2. On interim applications the need to achieve self-sufficiency is of less importance.

3. Interim support should be ordered within the SSAG range unless exceptional circumstances dictate otherwise. Ladd [2006] BCJ No. 1930
4. Should only be ordered where prima facie case for entitlement has been set out.

Also see: Buchanan v. Goldberg, 2010 ONSC 268 (CanLII).
Kahle 2008Canlii 1078 (SCJ) “I have no trouble inferring from the evidence before me that the Respondent’ standard of living has suffered since separation.  How could it not when together the parties earned between them some $175,000 and today the Respondent lives on less than $65,000. After a lengthy relationship such as this, it would be unfair for either party to enjoy a significantly disproportionate share of their total net disposable income.  If they cannot share in the economic benefits of their continued marriage, surely they should e made to share the economic disadvantages that arise from its discontinuance.”
If a claimant establishes a prima facie case for spousal support entitlement, then, generally a support order will be made, based on the parties’ respective needs and means.  Plaxton v. Plaxton 2002 CanLII 49545 (ON S.C.), (2002), 27 R.F.L. (5th) 135.

 An interim order can be made retroactive where the “circumstances of the case justify immediate relief with some retroactive award of support” (Lakhani, 2003 CanLII 2161 (ON S.C.), at para. 16).

 Even apart from the provisions of section 33 (4) (b) of the Family Law Act and the fact that the wife is receiving an allowance from public funds, the Court may still vary a provision for support contained in a domestic contract on an interim basis. This applies even if there was a waiver of support in the contract. There is a four-step analysis on an interim support application. 1. Does the applicant have standing? 2. Is the applicant entitled to support? 3. What are the applicant’s needs? 4. Does the payor have the ability to pay? Pitchforth v. Pitchforth, 2009 CanLII 43665 (ON S.C.).
Time Limited Support – it should only be ordered in unusual or unique circumstances, or in the particular circumstances of the parties. Examples, where young, little economic disadvantage. Krauss (1991) 33 RFL 3d 233. (CA).
Ramadatt [2004] O.J. No. 578 SCJ.

· spousal support more likely to be time-limited when marriage of short duration and likely to become self-sufficient.

· Case law indicates not precluded from indefinite support when medium duration.

Unique circumstances of each of the parties in each case must be considered, but it should only be time-limited in unusual circumstances.

Time Limited Support – Extensions

To succeed in varying a court order the recipient must first show a material change in circumstances. This means a change that if known at the time would likely have resulted in different terms. This also means that if this was known at the time of the order it cannot be relied upon.  Trewin v. Jones 1997 32 O.R. 3d 225. CA  citing Willick 1994 3 SCR 670.  Unmet expectations, reasonably tried for, will constitute a material change.

Once this is established then just consider the same factors as on an original application. If an order is made for a review of a spousal support order, there is no need to first show a material change in circumstances. There is no onus on either party: Leskun v. Leskun [2006] S.C.R. 920.

Variation –

Variation of a spousal support order requires proof of a material change since the granting of the order; A material change is a change such that, if known at the time, would have resulted in different terms. The sufficiency of the change must be defined in regard to the overall financial situation of the parties. The fact that a change was objectively foreseeable does not necessarily mean that it was contemplated at the time of the original order:  L.G. v. G.B. [1995] 3 S.C.R. 370.  L.G. v. G.B. [1995] 3 S.C.R. 370.

As noted by the Court of Appeal in Trewin v. Jones 1997 CanLII 1105 (ON C.A.), (1997), 32 O.R. (3d) 225; 26 R.F.L. (4th) 418 (Ont. C.A.), at para. 24: “A minor setback for a person with significant personal resouces who has been in the workforce full-time for many years could prove catastrophic for a person [who has not].”

A termination of child support can create material change for spousal support increase. Ferguson 2008CarswellOnt 1676 (Sup.Ct.).
Bhupal 2009 ONCA 521 – The remarriage of the recipient did not constitute a material change in circumstances under the terms of negotiated minutes of settlement when the payor was fully aware of the likelihood of his wife remarrying a wealthy mutual friend. 
Remarriage – Savoie [1999] M.J. No. 298 (C.A.). Remarriage does not automatically justify variation or discharge since the rationale for spousal support can be compensatory in nature. 

Retirement - A spouse is not entitled to a variation of support based solely on the fact of retirement.  It will depend on whether the retirement and its consequences are foreseen (Stroud v. Stroud 1996 CanLII 2528 (B.C.C.A.)), or whether the trial judge took the retirement into consideration. See: Allen v. Allen (1999), 47 R.F.L.(4th) 218 (B.C.S.C.); Pearson v. Pearson (2000), 8 R.F.L.(5th) 396 (Sask.Q.B.); Levergood v. Levergood (1995) O.J. No. 3196 (Ont.Gen.Div.). Szczerbaniwicz v. Szczerbaniwicz, 2010 CarswellBC 759 (B.C. S.C.): The Court considered the law on voluntary early retirement. The Court noted that the principles governing the variation of spousal support upon voluntary retirement depend on the individual circumstances of each case. See Gajdzik v. Gajdzik, 50 R.F.L. (6th) 390 (B.C. S.C. [In Chambers]). The Court also noted that it has no power to compel people to work. However, "courts should, in the interests of justice, refuse to consider a reduced income resulting from retirement to be a material change in circumstances justifying a variation of a support order, where a payor spouse has intentionally put him or herself out of the money in order to frustrate a maintenance order". See Vennels v. Vennels, 45 R.F.L. (3d) 165 (B.C. S.C.). Reviewing the case law, the Court concluded as follows:
Therefore, if the court finds that a party's retirement was motivated by the desire to avoid a maintenance obligation, it will most likely impute income. Even if the party's motivation was not to avoid maintenance, the court will likely impute income so long as the party has the ability to earn an income.

If the retirement was not voluntary because of economic circumstances, medical reasons, or an employer's actions and the payor is unable to work, the court will tend to reduce the maintenance payable; otherwise, if the payor is still capable of earning an income, his application to terminate or vary spousal support will like fail: Bentley v. Bentley, 2009 Can LII 3779 (Ont. S.C.J.); Bullock v. Bullock, 2007 BCSC 318.

