




Procedure

Adding Parties – Possession of relevant evidence may make a person a witness, but does not elevate them to party status. Noik 2001 14 RFL (5th) 370 (SCJ). If a statute prescribes a limited role for a certain class of persons, ie. foster parents in the CFSA then courts should consider bestowing party status under Rule 7 very cautiously and rarely.  CAS Niagara v. Wendy D. 2001 O.J. No. 5964. However if the Act extends preferential treatment(extended family) the chances are better. Grandparents added where there is a viable plan of care CAS Halton v. C.S., D.D. and M.G. J. 2004 CarswellOnt. 2027 OCJ. Refer to Rule 7 (5).

Following factors are relevant: 1. whether it is in the best interests of the child, 2. whether it will delay or prolong proceedings unduly, 3. whether it is necessary to determine the issues, 4. whether the additional party is capable of putting forward a plan that is in the best interests of the child.  CAS of London and Middlesex v. H.(S.) [2002] O.J. No. 4491. SCJ.

Can add biological parent in support case to apportion support. Kocsis (2002) 31 RFL 5th 338.

Adjournments – It is a matter of discretion that must be used judicially. Barrette v. The Queen 29 CCC (2d) 189. The concerns of both parties and the public interest must be considered. Re: Flamboro Downs Holdings Ltd. And Teamster Local 879 (1979) 24 O.R. (2d) 400 at 404. The court must look at whether the party would receive a fair trial without counsel. R. v. Gonsalves (2005) O.J. No. 1238 (CA)

Adoption – Dispensing with consent - Justice Smith set out the test to apply when deciding whether or not to dispense with consent of the natural parent to an adoption, which is set out in Section 138 of the Child and Family Services Act. That test is simply that it must be in the child's best interest to do so. This is developed in a decision of Justice Robertson, in M.A.L. v. R.D.M., 2005 CarswellOnt 1069 (Ont. S.C.J.) which set out the following principles:

1. The court must consider the best interests factor set out in Section 136 of the CFSA;

2. The court must balance what the child will gain and lose, with emphasis on what the child will gain;

3. The decision must take into account the child's wishes, as best those can be ascertained;

4. The court must consider the child's existing family reality.

Adoption- Notice to Biological Father: 
The court is not required to simply accept the word of the biological mother that a known biological father does not qualify as a parent within the statutory definition without notice being given to him that this issue is before the court.  Form 34A requires the birth mother to name the biological father if she knows his identity.  There must be some purpose intended by requiring that this information is before the court.   Family Law Rule 34(4).3 set out above expressly enables the court to require other evidence in addition to that provided in the Form 34A .This is clearly sufficient authority for a judge to either require more information from a birth mother before finding whether there is any other person who qualifies as a parent or, in combination with rule 7(2) to require that notice be given to the biological father so that he may decide whether or not to offer evidence on that issue. See: Re: J.V. [2011] ONSC 440 Canlii.

Affidavits (Ex-parte) – on ex parte motions and supporting affidavits need to be scrupulously honest or it will be set aside.  Sangster 2003 O.J. No. 69 (Ont.CA). Counsel must make full, fair and candid disclosure of all non-confidential, non-privileged material facts, including those which are adverse to his position. Alexander v. Cherry, 2007 ABCA 128. 

Affidavits – General You cannot put what a lawyer has told you in an affidavit as a back-door method to get it in. Zanewycz v. Zanewycz, 2009 CarswellOnt 149 (Ont. S.C.J.)

The raising of entirely new issues in a reply affidavit should be struck out.  Roffey v. Smith 2001 O.J. No. 3021 (OCJ).  The judge should only review the material set out in the motion. Maguire 2003 O.J. No. 1760 (SCJ).  
It is not necessary to respond to irrelevant allegations by making further irrelevant allegations.  A simple statement that the allegations are denied coupled with a statement that the deponent understands that the original allegation is irrelevant, will suffice.  Litigants must trust that judges will ignore irrelevant material.  If there is significant concern in this regard, the irrelevancy of the impugned paragraphs can be emphasized in submissions.  Of course, it is also possible to bring a motion to strike out the offending paragraphs; however, this is a cumbersome and expensive process. Serafin v. Serafin 2010 ONCJ 37. Also: An affidavit should contain relevant facts and should not contain argument or submissions.

Letters should not be attached to affidavits- Lisanti v. Lisanti 1990 CanLII 4229 (ON C.J.); Clark v. Vanderhoeven 2011 ONSC 2286 Canlii.
Agents -  The proposed agent needs to file material served on the parties.  It needs to address the issue of availability of solicitor representation and informed consent. It should include, the qualifications, education and experience, how the qualifications relate to the nature of the representation, whether the paralegal is subject to any direction or supervision, evidence of good character, any insurance or compensation funds and whether the paralegal is knowledgeable and prepared to abide by the relevant code of conduct, the extent of the representation being requested.  Equiprop Management Ltd. v. Harris 2000 51 O.R. (3d) 496 (Ont.Div.Ct.)  A disbarred lawyer should not act.  Kopyto v. AG Ontario 1997 O.J. No. 3935 (Ont. Div. Ct.). Mamchin [2006] RFL 29, 30 SCJ: competence includes integrity and honesty. Court must know confidentiality will be honored. Must prove insurance coverage or understand implications of no insurance. Familiarity with rules is a starting point for competence. 

Amendments- As a general rule a necessary amendment ought to be allowed provided the party applying is acting bona fide and that it will not prejudice the opposite party in a way that cannot be compensated for in costs.  C.N.R. v. Muller C.R.C. 329 S.C.C; should be granted even if omission is late, careless or negligent, if no injustice and can be compensated in costs. Hauser [2008] S.J. No. 63 Q.B.
If a claim is amended, it must be served on the respondent, even if their pleadings were struck and they were disentitled to participate under rule 10(5). Stephens 2010 ONCA 586.
Appeals -    In the context of a custody case, the trial judge is expected to consider each factor set out in the Children's Law Reform Act which speaks to the best interests of the child, in light of the evidence adduced at trial. In particular, section 24 requires the court to consider eight specific factors in determining what is in the best interests of a child. Este v. Gaudette, [2008] O.J. No. 3392 (SCJ).
Misheal v. Okel 2008 ONCA 832 – Court can hear change motion even if original order under appeal.
Case Conferences -   Rosen 2005 O.J. No. 62 (SCJ) - Motions before case conference, urgency

“an urgent motion contemplates issues such as abduction, threat of harm, dire financial circumstances. Counsel must first make an inquiry to see if an early case conference date can be obtained. If there is a long delay, that could make the issue critical. Counsel should also first try to obtain a short-term agreement. 
Hurd v. Hurd (2006) CarwellOnt 2843 (SCJ) – where no access being given and a 6 week wait until a case conference, this was found to qualify as an urgent motion.

Kobow v. Kobow (2007) CarswellOnt 7238 (SCJ)- In considering urgency the court must balance the urgency claimed against the irreversible impact of the exchange of inflammatory and provocative affidavits and how it would affect the ability to resolve the case. Attempts should also first be made to make short-term arrangement or obtain early case conference date.

Bordynuik v. Bordynuik, [2008] O.J. No. 3049 (Sup. Ct.)- Settlement discussions at a case conference are confidential and cannot be used in future proceedings.

Chang v. Li, 2008 CanLII 65754 (ON S.C.) Judges at case conferences and settlement conferences will generally make orders only of a procedural and not of a substantive nature.  See Rule 17(8) of the Family Law Rules, O. Reg. 114/99 as amended.  Even having regard to this constraint, however, I am satisfied that I can properly make an order requesting the participation of the Children’s Lawyer.

Chern (2006) 22 RFL (6th) 78 (AlbCA) – any substantive orders at case conferences should be supported by evidence. Admissions should be clear. It is important to distinguish between evidence and counsel submissions. 
Notice must be given before a court can make a substantive order at a conference under Rule 17 (8) (b). Claiming the relief in the pleading is not sufficient. Robinson v. Morrison [2000] O.J. No. 2973 (SCJ) and Tran v. Moussavi [2009] O.J. No. 430 (SCJ).
Control of Court Process -  The Ontario Court of Justice has the powers to control its own process and may establish procedural tools to ensure the process is fair, effective and efficient.  In R. v. Felderhof 2003 CanLII 37346 (ON C.A.), (Ont. C.A.), Appeals Justice Marc Rosenberg stated,
	 
	[41]         Even a statutory court, such as the Provincial Offences Court, has the implied power to control its own process.  . . .
	 

	 
	[43]         . . .  It seems to me that by necessary implication it must have the procedural tools to ensure its process is effective and efficient for the disposing of applications for any of those remedies.


	


Counsel – A thorough review of the right to order appointment and remuneration of counsel is set out in Perino v. Perino, 2009 CanLII 82009 (ON S.C.). In this case, the court appointed counsel for an adult disabled child. 
Credibility – If affidavits have not been cross-examined upon and there are material facts in dispute, there should be a trial. Ierullo 2006Canlii 33301 (CA). However, distinguished, if the court can make findings based on collateral evidence, even if affidavits of the primary parties are in dispute. Damiani 2008 CanLII 60702 (ON S.C.). 
Findings of credibility can be made for the limited purpose of the motion if the record can support such a conclusion. Cunningham and Cunningham v. Front of Yonge  [2004] O.J. No. 4104 OCA.
Default of Order – The court has a discretion not to hear an application or motion of a party in default of an order. Dickie [2007] 1 SCR 346 (also contained in subrule 14 (23). Court can consider compliance with support order before permitting a change motion and insist on a convincing explanation for non-payment.  Brophy [2004] 45 RFL (5th) 56 (Ont.CA). 
Delay – any court of record has the discretionary power to dismiss a case for delay. Housser v. Savin Canada Inc. 2005Canlii35779 (SCJ).
Disability – a comprehensive discussion of the law on this issue is contained in Children and Family Services for York Region v. H.C., 2008 CanLII 45823 (ON S.C.) 
Disclosure -  Where financial statement requires spouse’s income, it must be provided. Matthews 2001 14 RFL 5th 129 SCJ. Where uncontested and doesn’t know the payor’s income the court granted power of attorney status on recipient to get bank records and tax information. Cunningham 2006 O.J. 760 SCJ.

Each party has the obligation to establish the value of any of their assets or income. If it is necessary to obtain information in the possession of a third party in order to discharge the obligation to make full financial disclosure, then steps should be taken by the party upon whom the obligation to disclose rests to do so.  See  Di Luca v. Di Luca [2004] O.J. No. 711 (SCJ).
The court must ensure that disclosure requests are proportional, make common sense and are fair. Boyd v. Fields (2006), 2006 CarswellOnt 8675 (SCJ).
For Police Disclosure: See child protection general file
Drug Testing – Court can order it under s. 105 of Courts of Justice Act. J.S.D. v. W.L.V. 1995 B.C.J. No. 653 (BCCA), Bell-Ginzberg v. Ginzberg [1993] O.J. No. 1471 (Gen. Div.) for HIV testing. Might be able to use Rule 23, see Webb v. Greenhalgh and Eland-Greenhalgh [2007] O.J. No. 1766. Ordered as condition for granting overnight access in Maltezos v. Maltezos [2006] O.J. No. 1664 (Ont. Fam. Ct.) and Jacobs v. Jacobs [2008] O.J. no. 2639 (Ont. Fam. Ct.).
Examinations - Zafir v. Diamond, 2008 CarswellOnt 2030 (Ont. S.C.J.): questioning of third-party family members is the "last recourse to be accorded only after all other steps have been pursued with respect to disclosure." Serra v. Serra, 36 R.F.L. (6th) 66 (Ont. S.C.J.) the thrust of 20(5) is that questioning should be a last resort, a step to be taken only after reasonable requests for documentary disclosure has been attempted and exhausted."
Functus – Judges are not functus until the order is issued and entered. Jamieson 2008 ONCA 675.
Initials – Use of – Also see: Sealing Orders Below:

The use of initials is a minimal impairment to the openness of judicial proceedings.  B.G. v. H.M. T.Q. in Right of B.C. 2004 B.C.J. 1235.

· It should be used where psychological or other harm may occur to the parties concerned X. v.Y. et al 2004 Y.K.S.C. 45.

· Excellent analysis by Justice Perkins in S.(C.) v. S.(M.) 37 RFL 6th 373 (Ont.SC)
 This court possesses the jurisdiction to use initials or pseudonyms to protect the identity of parties pursuant to Rule 2.03 of the Rules of Civil Procedure, which enables the court, in  the interests of justice, to dispense with the general rule that the names of parties be identified in the title of the proceeding (Rule 14.06):  S.T. v. Stubbs, 1998 CanLII 14676 (ON S.C.), [1998] O.J. No. 1294, (1998), 38 O.R. (3d) 788.  The use of initials to identify the parties was ordered in R. (J.) in the absence of submissions on the point.  In this case, the identification of the parties by initials is entirely appropriate, given the privacy interests that the parties and E.D. have in this matter. M.D. v. L.L. 2008Canlii9374 (SCJ-Ont).

In considering applications for confidentiality and sealing orders, the courts have typically required the party seeking such an order to establish that the order is necessary in order to prevent a serious risk to an important interest (after considering reasonable alternative measures) and that the risk of harm to any person outweighs the public interest in open and accessible court proceedings:  Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41 (CanLII), 2002 SCC 41.  In The D.B. Trust v. J.B. and D.B., 2009 CanLII 33033 (ON S.C.), 2009 CanLII 33033 (S.C.), D. Brown J. applied this test to refuse a sealing order in a trust matter involving two children, but considered the use of initials in the title of proceedings and in affidavit material to be filed in the pending application, as a “reasonable alternative measure” to protect the children’s privacy interests.

The courts have also referred to rules 14.06(1) and 2.03 of the Rules of Civil Procedure, permitting a court to dispense with the requirement that the title of a proceeding name the parties, “in the interest of justice”, as authority to grant an order banning publication of the name or identity of a party:  S.T. v. Stubbs 1998 CanLII 14676 (ON S.C.), (1998), 38 O.R. (3d) 788 (Gen. Div.), C.S. v. M.S., and M.D. v. L.L., [2008] O.J. No. 907 (S.C.).  
Judge’s Role - In Gordon v. Gordon, [1980] O.J. No. 1469 (C.A.) (WestlawECarswell), Morden, J.A. stated: 

A custody case, where the best interests of the child is the only issue, is not the same as ordinary litigation and requires, in our view, that the person conducting the hearing take a more active role than he ordinarily would take in the conduct of a trial. Generally, he should do what he reasonably can to see to it that his decision will be based upon the most relevant and helpful information available. 

Judges may even take the extreme measure of calling a key witness if counsel fail to do so.
 C.A.S. v. S.C.(K.)M. R., 2010 ONSC 5846 (CanLII): It is true that after being examined, cross-examined and re-examined by counsel, the trial judge then questioned the appellant mother to the extent of twenty-three pages of transcript.  I would describe that questioning as fairly active and somewhat aggressive.  However, in my opinion, it reflects that the trial judge wanted the appellant mother to clearly understand what his concerns were, and the reasons for those concerns, and entailed an invitation by the judge to the appellant to offer such reply as she wished to address what was clearly on the Court’s mind.   In my opinion, the questioning does not go so far as to give rise to a reasonable apprehension of bias.  As I see it, the law provides for active participation by trial judges in cases of this nature: Children’s Aid Society of Regional Municipality of Waterloo v. R. C., [2009] ONCA 840.
Jurisdiction (not custody/access) -    Jurisdiction may be asserted against an out-of-province father in three circumstances: the father is physically present in Ontario; the father consents, agrees or attorns to the jurisdiction; or Ontario has a real and substantial connection to the matter being litigated and service ex juris has been properly effected: Muscutt v. Courcelles 2002 CanLII 44957 (ON C.A.), (2002), 60 O.R. (3d) 20 (C.A.), at paras. 19-20. 
Muscutt factors for a real and substantial connection:

a)
The connection between the forum and the plaintiff’s claim;
 b)
The connection between the forum and the defendant;
 c)
Unfairness to the defendant in assuming jurisdiction;
 d)
Unfairness to the plaintiff in not assuming jurisdiction;
 e)
The involvement of other parties to the suit; 
 f)
The court’s willingness to recognize and enforce an extra-provincial judgment rendered on the same jurisdictional basis;
 g)
Whether the case is interprovincial or international in nature; 
 h)
Comity and the standards of jurisdiction, recognition and enforcement prevailing elsewhere.
Even if there is a real and substantial connection, the court can decline jurisdiction if there is a more convenient forum for the case. Muscutt – par. 42
The court also has a residual jurisdiction to accept jurisdiction even if there is not a real and substantial connection to Ontario if it is necessary (for instance, there is no other place to be able to litigate the issue) Van Breda v. Village Resorts Limited, 2010 ONCA 84.

In Van Breda, the court modified the Muscutt test for real and substantial connection. The following principles were set out:

· The court must first determine if Ontario has a real and substantial connection to justify the assumption of jurisdiction. A presumption of jurisdiction applies if the plaintiff is able to establish that the case falls within one of the categories of Rule 17.02 of the Civil Rules of Procedure. A support claim is not included in that section, so the onus remains on the plaintiff to show a real and substantial connection to Ontario.

· The core of the real and substantial test is the connection that the plaintiff’s claim has to the forum and the connection of the defendant to the forum, respectively. The remaining Muscutt factors serve as analytic tools to assist the court in assessing this.

· When assessing the connection between the forum and the defendant, the primary focus is on things done by the defendant within the jurisdiction. Where the defendant confines its activities to its home jurisdiction, it will not ordinarily be subject to the jurisdiction of the forum (par. 89).

· The assumption of jurisdiction must ultimately be guided by the requirements of order and fairness, not a mechanical counting of contacts or connections (par. 93). Factors 3 and 4 of the Muscutt real and substantial test should be collapsed together into one and the fairness of assuming or refusing jurisdiction should be considered together (par.97).

· The forum of necessity doctrine recognizes that there will be exceptional cases where, despite the absence of a real and substantial connection, the need to ensure justice will justify the assumption of jurisdiction. Where there is no other forum where the plaintiff can reasonably seek relief, there is a residual discretion to accept jurisdiction (par. 100).

· The involvement of other parties to the case is not a factor that needs to be considered in every case. It remains relevant only where it is asserted as a possible connecting factor that may justify assuming jurisdiction.

· The court’s willingness to recognize and enforce an extra-provincial judgment rendered on the same jurisdictional basis remains a separate factor to be balanced against the other factors. If Ontario is willing to do this, it is a factor in favour of assuming jurisdiction.

· Whether the case is international or inter-provincial, and the principles of comity should no longer be separate factors, but rather just general principles of law that shapes and guides the analysis of real and substantial connection (pars. 106-108). Ontario courts should be more willing to assume jurisdiction in inter-provincial cases (pars. 104-106).

The revised factors to establish jurisdiction are:

1. The connection between the forum and the plaintiff.

2. The connection between the forum and the defendant.

3. Fairness (both to the plaintiff and the defendant).

4. The involvement of other parties to the case, but only where it establishes a connection to Ontario.

5. General principles of Law.

6. Whether it is necessary to assume jurisdiction even if the real and substantial test is not met.

Forum Conveniens
· At the second stage, the core of the analysis rests upon the connection between Ontario and the plaintiff’s claim and the defendant respectively. 

· Van Breda made no change to the “forum non conveniens” test, but emphasized that there is a clear distinction to be drawn between the factors for legal jurisdiction and the discretionary test for forum non conveniens. The factors for the second stage should have no bearing on the first stage. The first stage of determining jurisdiction does not turn upon a comparison with the strength of the connection with another potentially available jurisdiction (par. 82).

The forum non conveniens test is as follows:

1.
the location of the majority of the parties;

2.
the location of key witnesses and evidence;

3.
contractual provisions that specify applicable law or accord jurisdiction;

4.
the avoidance of a multiplicity of proceedings;

5.
the applicable law and its weight in comparison to the factual questions to be decided;

6.
geographical factors suggesting the natural forum;

7.
whether declining jurisdiction would deprive the plaintiff of a legitimate juridical advantage available in the domestic court.
An excellent example of a court applying these factors in a support case is the decision of Justice Penny Jones in Montrichard v. Mangoni 2010 ONCJ 252.

The Interjurisdictional Support Orders Act is not a comprehensive code. There is the option to proceed for support under the FLA. Jasen v. Karassik 2009 ONCA 245 Canlii. The risk though is that an FLA order won’t be enforceable in the foreign jurisdiction.
Can you vary spousal support in OCJ when no longer spouses? – yes, there is jurisdiction. Abernethy v. Peacock, 2009 CanLII 25128 (ON S.C.)

The Ontario Court of Justice has no jurisdiction to change an order made in the Superior Court of Justice, even if it was made under the FLA. See: Dobert (McCullogh) v. McCullogh, 2008 ONCJ 673 (Ont.C.J.). Likewise, the Superior Court of Justice has no jurisdiction to change an Ontario Court of Justice order on a motion to change. The Superior Court’s jurisdiction is limited to hearing appeals from the Ontario Court of Justice. See: Doherty-Mulder v. Mrowietz, (2003) 43 R.F.L. (5th) 313 (Ont. SCJ). 

A trial court has the jurisdiction to hear a motion to change a custody order that is under appeal where the order is no longer in the best interests of the child. Mantha v. Oliver (1994) 5 R.F.L. (4th) 398 (Ont. Prov. Div.). The court must be satisfied that the change motion is not a disguised appeal. A material change in circumstances since the making of the previous order must be established. Misheal v. Okel, 2008 ONCA 832.
Jurisdiction (Custody)

CASE LAW ON CLAUSE 22 (2) (C) OF THE CLRA

It has been held that “a significant period of time” as defined in clause 22 (2) (c) of the Act has two aspects:


1)
A significant length of time and


2)
A significant time in the life of the child.

See: Sui v. Tang [1997] O.J. No. 5609 (OCJ); Dhillon v. Benipal [2009] O.J. No. 1311 (SCJ).

The words “permanent basis” and “for a significant period of time” must be read conjunctively. The longer the period of time, the more likely it is that the situation will be considered one of permanency (Sui, par. 53).

A party’s original intention is only one factor to consider in determining permanence and the court must consider other factors. Even if an arrangement was originally intended to be temporary, it may become permanent with the passage of time. Other indicia of permanence include: establishing relationships with other relatives, attending school, obtaining medical treatment, developing relationships with other children of the child’s age, and knowing no other place than the current residence at home (Sui, pars. 50-52). In Sui, the child had lived with the grandparents for 20 months, almost her entire life, at the time of the application. Justice Eleanor Schnall wrote at par. 51:

Even at the time that the mother took the child to China, the practical meaning of ‘temporary’ was unknown; it would depend on the mother’s ability to finish her studies and then to get a job whereby she would be able to support herself and the child. The mother hoped that such a job would be in the region, but she could not anticipate that this would be so, in February or March, 1995.
In Vega v. Vega [1994] O.J. No. 1794 (C.J. – Prov. Div.), clause 22 (2) (c) was applied where the child had lived with grandparents in Ecuador for two and one half years, more than half of her life. 

In Hsui v. Liu, [1999] O.J. No. 3172 (S.C.J.), the court did not apply clause 22 (2) (c), where the child had lived with grandparents in Taiwan for 13 months prior to the application. The court found that the clear intent was for the child to visit, not move, to that country. In Hsui, the wife reiterated on numerous occasions her desire for the child to be returned to Ontario. The husband and paternal grandmother repeatedly assured the mother that the child would be returned, but never honoured their assurances. 
 In Dhillon, the child went to live with his maternal grandparents in India when he was 10 months old. The application was started in Ontario 14 months later. At that time, the child had been in India for more than half of his life. Snowie J., found this to be a significant period of time in the child’s life. She wrote at pars. 83-84:
[83]        I also find that the child lived with the maternal grandparents “on a permanent basis”. I have rejected Gurinder’s evidence that the child’s stay in India was intended to be temporary only. His evidence was contradicted by that of the maternal grandparents and Kirandeep, who testified that the child was sent to India indefinitely for a number of reasons. Even if I am wrong in making this factual finding, the court in Sui held that intention is only one factor in determining permanency. In this case, what may have been a temporary arrangement became permanent with the passage of time. Unlike the wife in Hsu, Gurinder accepted this change, as evidenced by the child’s continued stay in India after the original two (2) months (January and February 2008) and by the renewal of the child’s visa in the fall of 2008. Following Sui, I have considered other indicia of permanency besides the passage of time. Here, the child has established relationships with other relatives, obtained medical treatment and developed friendships with other children in India.
[84]        Given my finding that the child has resided in India with the maternal grandparents “on a permanent basis for a significant period of time”, the court does not have jurisdiction to make a custody order under s. 22(1)(a). 

Declining Jurisdiction under section 25 of the CLRA
In determining whether to decline to exercise its jurisdiction, the court should consider the purposes of the Act, specifically as outlined in clause 19 (b). The analysis under section 25 is akin to the balance of convenience test in subclause 22 (1) (b) (vi). See: Dhillon v. Bunipal, supra.
Lifting Stay – The stay arises automatically under s. 36 of the FLA and s. 27 of the CLRA

· You can lift the stay if there is bad faith – D”Appolonia 1992 O.J. No. 1984 and Izzo 2000 O.J. No. 2521

· The court needs to look at prejudice and delay. Should look at stage of proceedings and the costs incurred . Husein 2005 O.J. No. 3292 (OCJ)
· Ct. can lift the stay on a temporary basis if there is an urgent need . Anderson 1998 O.J. No. 3767.

Medical Examinations- a refusal to go to a court ordered examination warrants an adverse inference – McIntosh (1985) 46 RFL (2nd) 249. Although the granting of a vocational and aptitude assessment by a registered psychologist is discretionary, the choice of the assessor is determined by the moving party. Minthorn [1992] O.J. No. 1233 (Ont. Gen Div.).

Mistake – In order to succeed in obtaining a remedy or rectification on an agreement based on a unilateral mistake, the party seeking rectification must establish that it would be unconscionable to permit the non-mistaken party to benefit from the agreement even though the remedy would impose on the non-mistaken party an agreement he or she did not intend to make at the time the agreement was executed.  Rivington 2006 CarswellOnt 7263 Sup. Ct.

Motions after Settlement Conference – Only if exceptional or compelling reasons to meet the best interests of the child. Trepanier v. Cadieux-Trepanier [2007] O.J. No. 1509 (SCJ).
Natural Justice – 

First, a court should always be reluctant to dismiss a claim on grounds unrelated to its merits.  To do so is contrary to the general principle – found in rule 1.04(1) – that animates all of our Rules of Civil Procedure: “These rules shall be liberally construed to secure the just, most expeditious and least expensive determination of every civil proceeding on its merits.”

Second, on these kinds of motions, a court must consider the key issue of the prejudice to the parties that will result from its order.  Here, the defendants suffer no prejudice whatsoever if Lococo J.’s order is varied to relieve against the plaintiffs’ non-compliance.  On the other hand, the plaintiffs will suffer great prejudice if the order is not varied:  their action will be dismissed without a hearing on the merits.

Third, the court should consider the underlying purpose of the order that was breached.  Lococo J.’s order was essentially a scheduling order, intended to ensure that there would be no further adjournments and to compensate the defendants for their costs thrown away because of the previous adjournments.  All of the conditions of Lococo J.’s order were met over a month before the return date of the motion.  Therefore, the motion could have proceeded without further delay.

Finally, the court should consider the seriousness of the breach.  Here, the breach was minor – a payment of costs made two days late but, as I have said, made a month before the motion was to be argued.

Offers to Settle – Offers that do not meet the technical requirements of Rule 18 are still valid offers. They may be taken into account in considering costs and they can still form the basis of a contract.- Smith {2007] CarswellOnt 3123 (SCJ-Wildman).
Trivial modifications to an offer to settle do not necessarily constitute a counter-offer. Tollinsky v. Tollinsky  2011 ONCA 35.
Passport Clauses (Precedent):-  

1) The Applicant has sole authority to acquire government issued identification for the children.

2) The Applicant has the authority to travel with the children or designate another adult to travel with the child to accommodate holiday travel outside of Canada. The Respondent’s authorization for the child to travel outside of Canada is dispensed with.

The court has jurisdiction to order this. Ksiazek 2003 OJ. No. 5083 OCJ

Paternity Testing – D.N. v. S.C. 2004 O.J. No 2068 Cohen – under s. 131 of the CJA the court can determine the incidental costs of each step of a proceeding and by whom they should be paid. Costs can be ordered against a non-party if it is shown that 1. the non-party had status to bring the action itself and 2. the nominal plaintiff was not the true plaintiff and 3. the plaintiff was a man of straw put forward to protect the non-party from liability for costs. City ordered to pay the paternity tests (in binder misc)

D.(J.S.) v. V.(W.L.) (1995), 11 R.F.L. (4th) 409 (B.C.C.A.) and H.(D.) v. W.(D.), [1992] O.J. No. 1737  (Ont. Gen. Div.) (Charron, J.) support of the following principles: 

1.      It will generally be in the best interests of children that any genuine doubt as to their paternity be resolved (D.(J.S.) v. V.(W.L.)). 

2.      As important as the best interest of the child may be, as Justice Charron wrote at para. 12, "... it is not the only factor to be considered". 

3.      DNA testing should not be ordered where to do so is unlikely to resolve the substantive claim (D.(J.S.) v. V.(W.L.), para. 25). 

4.      "The strength of the applicant's case is one relevant factor to be considered" (H.(D.) v. W.(D.), para. 10). 

5.      That generally any real issue of paternity should be resolved using the best possible evidence ... DNA evidence (D.(J.S.) v. V.(W.L.)). 

Levy, Fam. Ct. J. then cited four additional principles that were set out in the judgment of Veale, J. in B.(F.X.) v. B.(M.S.), [2007] Y.J. No. 8, (2007), 36 R.F.L. (6th) 403 (Y.T.S.C.) at para. 23: 

1.      The applicant does not have to prove on the balance of probabilities that someone other than the presumed father is the father of the child; 

2.      The order is discretionary; 

3.      The application must be bona fide; 

4.      It must be in the best interest of the child and in the interest of justice to have this issue resolved on the best evidence available.
And more factors were set out in CAS of Brant v. H.(H) 2007CarswellOnt6894(OCJ), where the CAS was found to have standing to seek paternity of a putative father:

1. There should be no ulterior motive.
2. It must be timely.

3. Prejudice caused by the delay in seeking the test.

4.Is it necessary admissible evidence.

It is now generally accepted that the only factors that should govern the exercise of a court’s discretion whether to allow blood and DNA testing are:


(a)
whether the testing process poses a risk to the child’s health; and


(b)
whether the motion for blood and DNA testing is made in bad faith.

If none of these factors come into play, then the motion for blood and DNA testing should be allowed.  See:


•
H. v. H. (1979), 25 O.R. (2d) 219 (Ont. H.C.), per Justice George T. Walsh;


•
Ali v. Ganase, 1990 CanLII 5853, per Provincial Judge Douglas A. Bean; and


•
Fazekas v. Saranovich, 1991 CanLII 6097, (Ont. Prov. Div.), per Provincial Judge James P. Nevins.

Physical or Mental Examination – authority under s.105 Courts of Justice Act. Must determine if too intrusive. Josdal (1996) 25 RFL (4th) 280 (SaskQB). 
Pleadings – It is fundamental to the litigation process that lawsuits be decided within the boundaries of the pleadings. See: Rodaro v. Royal Bank of Canada (2002), 59 O.R. (3d) 74, [2002] O.J. No. 1365 (C.A.). It has been repeatedly held was held that it is inappropriate for a case to be decided on an issue not identified by the parties in the pleadings and dealt with at trial: see e.g. TSP-INTL Ltd. v. Mills 2006 CanLII 22468 (ON C.A.), (2006), 81 O.R. (3d) 266 (C.A.), at para. 35: 

The difficulty here is that the parties did not frame their lawsuit or conduct the trial on these bases.  In the context of the case, the defendants were effectively deprived of knowing the case they had to meet, and of any opportunity to meet that case throughout the trial.

The opposite was ordered when a party was self-represented in Hubbard v. Bailey 2002 O.J. No. 1077 Karswick, provided not unduly surprised or prejudiced. Costs not allowed where not pleaded.  Routley 1980 16 CPC 288.
In Provenzano v. Thunder Bay (City), 2008 CanLII 22147 (ON S.C.), 2008 CanLII 22147 (ON S.C.), Smith J. outlines the importance of pleadings:

Rules exist to ensure that pleadings meet certain standards. Pleadings that are defective or inadequate lead to chaotic litigation which is often unnecessarily expensive and protracted.

Pleadings are important for several reasons:•        they serve to define the issues in dispute•        they give notice to the opposing party of the case that must be met•        they inform the court of the matters in issue•        they provide a record of the issues raised and prevent further litigation upon matters that have already been judicially determined•        they define the scope of discovery.
The OCA wrote in Butty 2009CarswellOnt 7612 that: the respondent's case was based on duress and unconscionability. It is fundamental to the litigation process that lawsuits be decided within the boundaries of the pleadings and the case as developed by the parties. Deciding a matter on a basis raised by the Court on its own motion is unfair and raises concerns about the reliability of the decision. We are not prepared to assume that the trial judge acted in such a fashion.
Pleadings – Striking for Breach of Order

1. Rule 13(17) – If a party does not obey an order to file a financial statement or provide information (as set out in Rule 13), the court can dismiss their case or strike their pleading.

2. Rule 1(8) –  The court may deal with failure to follow an order by making any order that it considers appropriate for a just determination of the matter, on any conditions that the court considers appropriate, including an order dismissing the claim of any party who has willfully failed to follow the rules or obey the order.

3. Rule 14(23) – The court may strike pleadings, dismiss a case and order that no further proceedings can be brought without leave of the court as a sanction for failure to comply with an order on a motion.

4. Rules 14 (22) and 15 (27)- On motion, the court can strike out all or part of a pleading that may delay or make it difficult to have a fair trial or that is inflammatory, a waste of time, a nuisance, or an abuse of the court process.

5. Rule 16(12) (iv)- On motion, the court can strike pleadings if the case is a waste of time, a nuisance or an abuse of the court’s process.

6. Rule 19(10) 4.- If a party does not follow a document disclosure order, then the court can strike that party’s pleadings.

7. Section 24 Child Support Guidelines – If a party does not comply with an order to provide documents under section 22 of the Child Support Guidelines, the court can strike out that party’s pleadings, proceed to a hearing, make an adverse inference and impute income. 
They should only be struck as a last resort. Giancoulas v. Aetna Life Ins. Co. of Canada May 1, 2002, CA. It is an extreme remedy that only should be exercised with utmost caution.  M.H. and B.H. v. C.S. and S.S. 2007 ONCJ 326 (Canlii). Preferable not to strike where child’s interests involved. Appeal court held that motions judge certainly had discretion to strike mother’s pleadings in light of her defiance of string of court orders — Nevertheless, where children’s interests are involved, court should avoid that sanction or use utmost caution in striking pleadings because trial court needs participation of both parties and information that each can provide about best interests. King v. Mongrain,  [2009] O.J. No. 2466, C.A.). The Court of Appeal noted in Haunert-Faga v. Faga 2005 CanLII 39324 (ON C.A.), (2005), 20 R.F.L. (6th) 293 (Ont. C.A.) at paragraph 7 that: Generally, it is preferable to avoid the sanction of striking pleadings where children’s interests are involved. Where financial disclosure orders are violated, courts have struck pleadings on financial issues and have permitted the parenting issues to continue. See: Sleiman v. Sleiman (2002) 28 R.F.L. (5th0 447 (Ont. C.A.). 
Where late disclosure is provided, it is preferable to order costs, rather than strike the pleadings. Vogl v. Vogl 2007 ONCA 303.  

Pleadings can even be struck at trial where a party’s refusal to comply with disclosure and non-dissipation orders has been severe: Purcaru, 2010 ONCA 92 (Ont.C.A).
The Court of Appeal does not endorse the practice whereby an order is made that strikes a party’s pleading on an ex parte basis where the party purports to comply with the disclosure order. Such order should, in those circumstances, be on notice to the affected party in order that he or she may be given the opportunity, if able, to explain or assert compliance with a disclosure order. Tiwana v. Sandhu, 2010 ONCA 592 (CanLII).
 The court’s jurisdiction pursuant to rule 14(23) is not ousted by the enforcement provisions in the Family Responsibility and Support Arrears Enforcement Act (see: Murano v. Murano 2002 CanLII 49352 (ON C.A.), (2002), 32 R.F.L. (5th) 410 (Ont. C.A.)). Murano 2002 32 RFL 5th, 410 CA.
Good to have order allow reinstatement on conditions. Costabile 2005 CarswellOnt. 6909 CA.  In Oliveira v. Oliveira, 2008 CanLII 36772 (ON S.C.)  , given chance to pay outstanding support and costs before striking.
Marcoccia v. Marcoccia,  (22 December),  2008 ONCA 866, [2008] O.J. No. 5231, 2008 Cars​well​Ont 7783 (Ont. C.A.- A remedy striking a pleading is a serious one and should only be used in unusual circumstances.    On the facts of this case, there is no reason to believe that an order striking the husband’s Answer is necessary to prevent prejudice to the wife; nor will it assist the court in addressing the issues that require resolution.  Further, the sanction imposed goes beyond that which is necessary to express the court’s disapproval of the conduct in issue.
Before striking a pleading for failure to pay support, must consider payor’s financial circumstances. Higgins [2006] O.J. No. 3913 (OCA). Courts often give opportunity to restore the pleading if pay arrears. Stein [2003] O.J. No. 2288 (OCA).

A party, whose pleadings have been struck, are no longer able to participate in the case. Caldwell [2006] O.J. No. 1469 (OCA).
Heavy onus on person who wishes to use “unless” provision of Rule 14 (23). Inability to pay is only factor when making order, not when enforcing it. Other side’s breach no excuse. The provision is mandatory unless court orders it doesn’t apply. Gordon v. Starr (2) Aug. 26/07, Quinn.
Striking-General: Must show plain, obvious and beyond doubt that the defence cannot succeed. Patently unreasonable. CAS Niagara Region v. D.(W.) (2003) 43 RFL (5th) 286 (SCJ).

Duffin v. NBY Enterprises Inc., 2010 ONCA 765 (CanLII):
First, a court should always be reluctant to dismiss a claim on grounds unrelated to its merits.  To do so is contrary to the general principle – found in rule 1.04(1) – that animates all of our Rules of Civil Procedure: “These rules shall be liberally construed to secure the just, most expeditious and least expensive determination of every civil proceeding on its merits.”

Second, on these kinds of motions, a court must consider the key issue of the prejudice to the parties that will result from its order.  Here, the defendants suffer no prejudice whatsoever if Lococo J.’s order is varied to relieve against the plaintiffs’ non-compliance.  On the other hand, the plaintiffs will suffer great prejudice if the order is not varied:  their action will be dismissed without a hearing on the merits.

Third, the court should consider the underlying purpose of the order that was breached.  Lococo J.’s order was essentially a scheduling order, intended to ensure that there would be no further adjournments and to compensate the defendants for their costs thrown away because of the previous adjournments.  All of the conditions of Lococo J.’s order were met over a month before the return date of the motion.  Therefore, the motion could have proceeded without further delay.

 Finally, the court should consider the seriousness of the breach.  Here, the breach was minor – a payment of costs made two days late but, as I have said, made a month before the motion was to be argued.

Prohibition on Future Proceedings – Can do this until costs paid in full. Opach v. Lesnik (2006) 30 RFL (6th) 459 (OCJ). Gordon v. Starr (2007) 42 RFL (6th)366 SCJ:         The onus is on the Respondent to show that Rule 14 (23) ought not to apply when there has been a default under an order.  It takes an extraordinary event to trigger the “unless” provisions of the Rule. Costs orders are captured by this subrule.
BUT:
Pepper v. Frankum [2007] O.J. No. 2325 (OCA);  It is an error in law to bar a parent from seeking access to a child on the sole ground of unpaid costs without considering the amount of costs, the reasons they were unpaid, and the parent’s ability to pay.  The motion judge did not turn his mind to these considerations.
Publication Ban - 
Dagenais v. Canadian Broadcasting Corporation 1994 3 S.C.R. 835 and R. Mentuck 2001 SCC 76, two-part test,

a) such an order is necessary in order to prevent a serious risk to the proper administration of justice because reasonable alternative measures will not prevent the risk; and

b) The salutary effects of the publication ban outweigh the deleterious effects on the rights and interests of the parties and the public, including the effects on the right to free expression , the right of the accused to a fair and public trial and the efficacy of the administration of justice.

Public Hearings:    There is a fundamental principle in our Canadian society that our courts are open to the public.  This principle can only be departed from where there is evidence that there may be “serious harm or injustice to any person.”  (Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41 (CanLII), 2002 SCC 41 (CanLII), 2002 SCC 41 (CanLII), [2002] S.C.J. No 42, 2002 SCC 41; Nova Scotia (Attorney General) v. MacIntyre, 1982 CanLII 14 (S.C.C.), [1982] 1 S.C.R. 175; Kbilke v. Phillips, 2003 CanLII 10526 (ON S.C.), 2003 CanLII 10526 (On S.C.))
Public Trustee and Guardian (Rule 4 (3))- 

One is mentally incapable in respect of an issue where one is not able to understand information that is relevant to making a decision regarding the issue or is not able to appreciate the reasonably foreseeable consequences of a decision or lack of a decision regarding the issue.  CAS of Niagara Region v. W.D. [2003] O.J. No. 3244.

There is a distinction between failing to understand risks and consequences and being unable to understand. It is immaterial whether one’s words, deeds and choices appear reasonable to others. Reasonableness in the eyes of others is not the test. What is in one’s best interests is not to be confused with cognitive capability. The test for incapacity is an objective one. It is mental incapacity and not wisdom that is the subject of The Substitute Decisions Act. Compelling evidence is required to override the presumption of incapacity found in s. 2(2) of the Substitute Decisions Act.  Re Koch (1997), 33 O.R. (3d) 485.

A capacity assessment can be ordered under the Substitute Decisions Act. Zabawskyj 2007 CarwellOnt 7644 (SCJ).

Rule 7.04(1) for the Public Trustee is a last resort mechanism if no one else is able to act as a litigation guardian. Zabawskyj 2008CarswellOnt2412 (OntS.C).

Reconciliation – if there is a final order and the parties attempt reconciliation, then the order continues. Fitzell v. Weisbrod 2005 O.J. No. 791 unless there is a common intention that it terminates  It appears from the review of the law in this case that reconciliation will terminate an interim order.  The court suspended support during the reconciliation period.

Re-opening Trial – A trial judge is not functus officio until the order is signed and sealed. Until that moment the trial judge has considerable discretion to reopen.CAS Halton v. Stacey O. 2002 O.J. No. 2319.   CAS Rainy River v. EdenD. 2002 O.J. No. 5472 OCJ, when new evidence occurs before the decision is given. Extra: the onus is on the applicant to show that a miscarriage of justice would occur if not reopened and secondly, that the new evidence would probably change the result. The discretion should be exercised sparingly. Credibility of proposed fresh evidence is relevant. Although not determinative, question of whether it could have been originally presented with due diligence is an important question in deciding if there was a miscarriage of justice. 671122 Ontario Limited. v. Sagaz Industries Inc.,2001CarswellOnt3358(SCC).
Restraining Orders – Where an Applicant has a “legitimate fear” for his or her safety, even where that is somewhat subjective, a restraining order should go where there are compelling facts leading to that fear. Fuda v. Fuda, 2011 ONSC 154 (CanLII). There must be some persistence to the conduct complained of and a reasonable expectation that it will continue unless censured by the court. Purewal [2004] O.J. No. 3891 (OCJ). The conduct must be of a sort that a reasonable person would regard as disturbing, or as a source of irritation or anxiety to a substantial degree. The section does not contemplate trivial or casual annoyance. Sniderman [1981] O.J. No. 1119 (Ont. H.C.). Such an order should not be made unless a clear case has been made out. Ciffolillo v. Nieweglowski [2007] O.J. No. 3979 (OCJ). 
Where a restraining order was sought against older siblings under the CLRA, the court refused to grant the order absent notification and an opportunity to respond. S.(C.) v. S. (M.) [2007] O.J.  No. 787 (SCJ).

Recusal of Judge – Very high threshold, just because the court heard prior motions, does not mean the judge is biased. McGraw v. Samra 2008CarswellOnt5777 (OCJ).
Right to Deny hearing a motion -    It is well-recognized that a court has discretion not to entertain an application by a payor spouse who is in continuous default: Dickie v. Dickie, 2007 SCC 8 (CanLII), [2007] 1 S.C.R. 346, at paras. 4 and 6. 
Right to a Trial -       It is important to keep in mind that resources for the justice system, as well as personal resources of the parties, are scarce.  Not every case warrants a full trial, with its attendant delays and costs.  Discretion must be exercised by the court to send to trial only those cases that warrant the expenditure of those resources. Merko v. Merko, 2008 ONCJ 530 (CanLII).
Rule 2- Parties and their lawyers both have duty to comply with the prime objective. There is no longer an automatic right to an unlimited trial. Litigation should be proportionate to the importance and the complexity of the case. The degree of the restriction is on a case-by-case basis. Figurado v. Figurado, 2009 ONCJ 134 (CanLII) (OCJ).
 It is important to keep in mind that resources for the justice system, as well as personal resources of the parties, are scarce. Not every case warrants a full trial, with its attendant delays and costs. Discretion must be exercised by the court to send to trial only those cases that warrant the expenditure of those resources. Merko v. Merko [2008] O.J. No. 4273 (OCJ).
Sealing/Redaction –Subrule 14(15) permits the court to order that certain documents not be served, and subrule 2.03 allows for the court to dispense with compliance with the rules in the best interests of justice. This allows court to redact portions of motion (address in this case). Also s. 146 of the Courts of Justice Act permits the court to act with the due administration of justice, in the absence of an express provision.- Barrios 43 RFL 6th 302. Should balance risk of harm vs. prejudice and concept of openness.
MK. (M.S.) v. T.(T.L.) [2003] O.J. No. 352 (CA)- it is the responsibility of the court to ensure that a court file, which was created to protect the child’s best interests, does not become an instrument of harm.

Separation Agreement – The court has no jurisdiction to vary a separation agreement that has not been filed with the court and incorporated into a court order. The proper procedure to change it is to bring an application and ask the court to consider the agreement as a factor. Andrew 2008 CarswellSask 65 (Sask. Q.B.).
Setting Aside Final Order/ Reactivating Pleadings –  We have this jurisdiction. Brown (1998) 38 RFL 4th 214.  In spite of the absence of a specific provision in the Family Law Rules for setting aside orders, jurisdiction arises from Rule 1 (7).    In Scaini v. Prochnicki, 2007 CarswellOnt. 408 at para. 12, the Court of Appeal set out a four-prong test -the four criteria being the explanation for the litigation delay, any inadvertence in missing the deadline, the motion being brought promptly and no prejudice to the responding parties on the motion.  
The following was added in a CAS case

a) whether there would be non-compensable prejudice to the Applicant or the child if it was set aside

b) the necessity for bringing finality to disputes, especially where there are children.

CCAS v. Tenisha S. 2002 O.J. No. 959 OCJ.
There is a difference between setting aside noting a party in default in a child protection case, as the timelines in Rule 33 should only be extended if it is in a child’s best interests. Homanchuk v. Filipowicz 85 RFL 6th 366 (SCJ)

The following was added recently by the court of appeal in Threemore Enterprises v. Intar Corp. 2004 O. J. No. 2002

c) the haste with which the party was noted in default

d) the relatively short period of delay

· A party should not be placed in jeopardy by the conduct of their lawyer. Halton Community Credit Union Ltd. V. ICL Computers Ltd. (1985) 1 CPC (2d) (OCA).

· Court has to resort to subrule 1 (7) to set aside based on fraud, subrule 25 (19) only permits the court to change an order, not set it aside. Boivin v. Smith 2010 ONCJ 411 (OCJ).

· The test for setting aside a noting in default does not require the party to set out facts to establish an arguable case at trial (as opposed to a default order). Homanchuk v. Filipowicz 85 RFL 6th 366 (SCJ)

Settlements – Counsel can bind their clients to deal if ongoing litigation. Geropolous 26 RFL(2d)225 CA. Can bind even if no litigation and 55.1 of FLA not met – see Pastoor 2007CarswellOnt. 3661 S.C.
Settlement Conferences- If a judge conducts a settlement conference they cannot then do the trial. C.A.S. v. S.C.(K.)M. R., 2010 ONSC 5846.
Stays – Breach of Court Order- In Dickie v. Dickie [2007], 1 S.C.R. 346, the Supreme Court of Canada affirmed the general rule that a court will not hear a litigant who has wilfully breached a court order until the litigant has cured the breach. This discretion is grounded in the inherent jurisdiction of the court to control its own processes and in s. 140(5) of the Courts of Justice Act, which gives the court express power to stay or dismiss a proceeding as an abuse of process. Oelbaum v. Oelbaum, 2011 ONCA 300 (CanLII).

Summons – quashing
Criteria for quashing a summons set out in Kent v. Kent 2010 CarswellNfld 278 (N.L. C.A.):
1. Where the evidence sought to be elicited from a subpoenaed witness is relevant to a live issue in the case, there is a prima facie right to require the attendance of the witness by means of a subpoena;

2. The right of a party to issue a subpoena duces tecum is, however, subject to the inherent jurisdiction of the court to control its own process;

3. Because a party has the right, subject to the obligation not to abuse it, to control the presentation of his or her case, the jurisdiction of the court to quash a subpoena should be used cautiously and sparingly;

4. The grounds on which a subpoena to a non-party may be quashed include:

(a) the information sought is not relevant to the live issues in dispute;

(b) the subpoena was irregularly issued;

(c) the information is privileged from production or is prohibited by statute;

(d) the subpoena was not issued in good faith for the purpose of obtaining relevant evidence but for an ulterior or improper purpose;

(e) the matter (such as an interlocutory application in a proceeding) to which the subpoena relates is frivolous or vexatious;

(f) compliance would be oppressive as to the number, nature and breadth of the documents required or would work an unnecessary hardship, as where the documents may not be easily or readily retrievable and the expense does not justify their production considering their importance to the case, their potential availability from other sources and the importance of the privacy interests at stake;

(g) its issuance is otherwise an abuse of process;

5. The burden is on the party issuing the subpoena to show that the information sought is relevant to the live issues in the proceeding;

6. The burden is on the witness challenging the subpoena to show that other grounds exist that would justify quashing the subpoena;

7. A person who wishes to challenge a subpoena may do so either by:

(a) making application in advance of the date specified for appearance setting forth the grounds upon which the challenge is being made;

(b) appearing, with or without counsel, on the date specified in the subpoena and making application to quash the subpoena, specifying the grounds relied on.

8. Upon application being made, the judge may give directions to the party issuing the subpoena as to what material should be submitted to show the relevance of the information sought to the live issues in dispute and why, generally, the information is needed from the particular witness in question, as opposed to from any other available source, and when during the trial the information is needed.

9. The judge may also give directions as to whether further material should be filed by the person challenging the subpoena and by other parties, as well as how and when the various issues involved in the challenge should be argued;

10. As an alternative to quashing the subpoena, the judge may consider whether the subpoena should be limited in scope or whether the execution of the subpoena should be postponed to a later date in the trial when the necessity for the evidence may become more apparent.
See: Child Protection General for case on compelling child to testify
Stays – Power under s.106 CJA. It is unusual remedy to be used sparingly. McGonegal v. Young 2004 ONCJ 313 (OCJ). Might order it if fail to proceed with med/arb agreement. Marchese (2007) 35 RFL (6th) 291 (OCA). Can be imposed until costs paid. Susin v. Chapman 2004 CarswellOnt. 143 (OCA). A stay should not be ordered if there is merit to the claim and the person ordered to pay costs is genuinely impecunious. Larabie v. Montfils 2004 CarswellOnt 186 (Ont. C.A.). In Diciaula v. Mastrogiacamo (2008), 56 R.F.L.(6th) 366 (Ont. SCJ.), the father had an order for supervised access but had not exercised it for a considerable time. He moved to expand his access. The court stayed the motion until such time as he was able to show compliance with the original order and paid the outstanding costs order
Transfer of Case - The Superior Court may take over a file from a lower court on its own motion or volition but a provincial court judge has no jurisdiction to transfer any matter to the Superior Court. R. (J.A.) v. K. (K.M.), 2010 CarswellBC 1629 (B.C. Prov. Ct.)
Transcripts - Benet v. Benet, 2009 CanLII 60665 (ON S.C.), parties not permitted to obtain transcript of settlement/trial management conference as to do so would discourage settlement negotiations. Detriment outweighed benefit. Here, one of the parties wished to use it at trial to show inconsistency. In Children’s Aid Society of Niagara Region v. N. (R.) [2004] O.J. No. 1526, J.W. Quinn J. while noting that there was nothing within Rule 17 that made the case conference immune to a request for the provision of a transcript of the proceeding, held that a party to a family law case was entitled to make a motion for an order for the production of transcripts upon proof of (a) a legitimate need for the transcript and (b) the probative value of the transcript outweighed its possible harm. The scope of Rule 17 (23) was further considered by J.W. Scott J. in Bordynuik v. Bordynuik (2008) CanLII 39219 (ON S.C.).  The court noted that it is common for the parties and the presiding judge to enter into settlement discussions at a case conference, during which judicial opinions or suggestions may be offered.  It was noted that to open up what has been discussed at a later time would inhibit and negatively impact on the settlement discussions.
Trials – Examination of Case Conference or Settlement Conference Briefs – should not be done. Cicciarella v. Cicciarella, 2009 CanLII 34988 (ON S.C.D.C.)
Trial of an Issue – Rule 15

Where only competing affidavits, the judge should not choose which he prefers and decide credibility on that basis.  Trial should be ordered where significant  issues in dispute, here it was imputed income. Ierullo (C.A) [ 2006 ] O.J. 3912

Trial – Temporary Order – not advisable to do it. Case where done to get better evidence Hewitt 2004 ONCJ 325. Also done when temporary order made for one year with a direction for counseling. Lust 2007 AJ No. 654 (CA)
