



Hague Convention Checklist

A. Threshold Considerations

1. The child has been wrongfully removed to Canada.   – Article 3

2. The convention was in force between the nations at the time of the abduction- Article 35

3. The child is under 16 – Article 4

4. The child was habitually resident in the contracting state prior to the abduction – Article 4

5. It is only wrongful if it violates the other party’s custody rights. – Article 3

6. Custody rights can arise by either court order , operation of law (s.20 of the CLRA) , breach of a non-removal clause in a court order.

7. Person making request must have been exercising the custody rights at the time of the abduction. –Article 13.

8.
Child must be under 16 – Article 4

9.
Convention must be in force between the States at the time of the application for access – Article 35.

B. Court Proceeding

1. Determine that wrongfully removed or retained – Article 3

2. Don’t decide on the merits, up to the other jurisdiction – Article 16

3. We can consider the law of the other state – Article 14

4. If the child has been gone less than one year – order the return – Article 12

5. If more than one year, order return unless satisfied that the child has settled in it’s new surroundings – Article 12

6. Can award costs of the return – Article 26.

Defences:

1. Gone over one year and settled in new surroundings – Article 12

2. Not exercising custody rights at the time of the abduction – 13A

3. The requestor consented or acquiesced to the removal – 13A

4. Ordering the return of the child would result in the child being exposed to a grave risk that would expose the child to physical or psychological harm or otherwise put the child in an intolerable situation – 13B

5. The child objects to being returned home and has attained an appropriate age and degree of maturity – 13B

6. The return would not be permitted by the fundamental principles of the requested State relating to the protection of human rights and fundamental freedoms – Article 20
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If trying to establish a defense, the onus is on that party. If viva voce evidence, they present their case first. Achakzad v. Zemaryalai 2009CarswellOnt 5615 (SCJ).

Section 13 (b) Defense; Grave Risk of Harm

Grave risk of harm:

Pollastro v. Pollastro (1999), 43 O.R. (3d) 485 (OCA) was a case in which a primary-caregiver mother of a young child had been ordered to return the child to California, despite the father’s past assaults on and threats to the mother.  Justice Rosalie S. Abella for the court observed that:

	 
	[33]          . . .  it seems to me as a matter of common sense that returning a child to a violent environment places that child in an inherently intolerable situation, as well as exposing him or her to a serious risk of psychological and physical harm.
	 


In determining whether a return to California would place the child in an intolerable situation, it was relevant “to take into account the possibility of serious physical or psychological harm coming to the parent on whom the child is totally dependent” (paragraph [34]).  Because of the father’s past violence, Justice Abella found that a return to California for the mother would inevitably place her in a dangerous situation.  The court found that the infant child’s “interests are inextricably tied to (the mother’s) psychological and physical security,” and reversed the return order.

Achakzad v. Zemaryalai, 2010 ONCJ 318 (CanLII)
There is no need to establish instances of physical harm or risk of such harm perpetrated directly against the child.  I find that a risk of harm to the applicant, as Machell’s primary caregiver, would constitute a risk of harm to the child.

The gravity of a risk involves not only the probability of harm, but also the magnitude of the harm if the probability materializes.

Denial of the abuse increases the risk of future harm.

[par. 86] Is the danger of future harm lessened, because the parties are no longer cohabiting? Although judges a generation ago may have held that belief, we know now that the risk of domestic violence actually increases following separation.  Separation can mean a loss of control and an abusive spouse is often anxious to re-assert control.  Despite the respondent’s assurance that he knows that the marriage is over and that he just wants to have regular access to his daughter, I cannot ignore his clear resentment with the applicant’s Article 13(b) claim.  He has had to deal with allegations that he finds profoundly insulting.  The allegations have hampered him in his ambition to become a police officer.  Dealing with the allegations has cost him thousands of dollars.
 [par.14] U.S. courts and courts in other Hague signatories have also recognized that domestic violence to a parent can constitute a “grave risk of harm” to a child in her care that will justify a court’s refusal to make a return order.  In Walsh v. Walsh the First Circuit Court of Appeal noted (at paragraph [24]) the evidence about the harmful effect of domestic violence on children:

	 
	•
	Exposure to violence between parents can cause psychological harm to children.

	 
	•
	Children “often become targets of physical abuse themselves or are injured when they attempt to intervene on behalf of a parent”.

	 
	•
	“Credible social science literature establishes that serial spousal abusers are also likely to be child abusers”.

	 
	•
	“State and federal law have recognized that children are at increased risk of physical and psychological injury themselves when they are in contact with an abuser.”


Even post Pollastro v. Pollastro, supra, many Article 13(b) claims that allege grave risk of harm to a child because of domestic violence directed towards his primary caregiver have failed in Canadian courts.  Reasons for refusing the claim vary:

	 
	•
	Sometimes the court is simply not satisfied on the balance of probabilities that domestic violence occurred.  See, for example, Ellis v. Wentzell-Ellis, supra, footnote 2, where the abducting mother complained of verbally abusive  and drunken behaviour, but not physical assaults or threats.  See also Moller v. Despoja-Moller, [ [2001] O.J. No. 5170 (Ont. S.C.); Sierra v. Sierra [2001] O.J. No. 2044, 2001 (Ont. Fam. Ct.).

	 
	•
	Sometimes the court finds that the assault alleged was minor or a one-time occurrence.  See Finizio v. Scoppio-Finizio, supra, footnote 2, where the court noted that there was only one “physical altercation” (a punch) in an 8-year marriage.  Also see Suarez v. Carranza, [2008] B.C.J. No. 1657, (B.C.S.C.), where a push on two occasions was the violence alleged.

	 
	•
	Sometimes the court notes that, despite the violence alleged, the victim of the assault expressed no fear of the assailant (Suarez v. Carranza, supra), or that the violence alleged is not the reason that the abducting parent declines to return with the child to the requesting state.  In Cannock v. Fleguel, [2008] O.J. No. 4480, (Ont. C.A.), the court found that the mother did not want to return to Australia because of the hardship that it would work upon other children in her custody.


 It is noted that, in Finizio v. Scoppio-Finizio, supra, the court recognized that there are some cases — such as Pollastro v. Pollastro, supra — where the danger presented by domestic violence is so high that the presumption that the requesting state will be able to provide such protection does not apply (paragraph [32]). 

Are undertakings sufficient? Pars.29 and 30:

U.S. courts point out that the text of the Convention does not provide for the use of “undertakings” and therefore contains no provision for their enforcement.  Four reasons are noted for the concern about the use of undertakings in cases of domestic violence or other child abuse:

	 
	1.
	Undertakings cannot be enforced in most cases, as the requesting parent is in another jurisdiction.  If a court finds that there is a serious risk of harm in a return order, how can it rely upon unenforceable undertakings to protect a child?

	 
	 
	(Sometimes imposition of an undertaking that requires the requesting parent to obtain a “safe harbour” order is seen as a solution to the problem of enforceability.  An applicant for an order of return may be directed to request from the court of the requesting state an order that reflects the terms of undertakings imposed on that applicant by the court of the requested state — for example, a temporary order restraining the applicant from contacting the other parent.  This is a “safe harbour” order.)

	 
	2.
	The requirement of a safe harbour order raises “serious comity concerns”.  Such a practice “smacks of coercion of the foreign court”. Further, experience has shown that courts in some requesting jurisdictions refuse automatically to grant orders that reflect the terms of an undertaking imposed by the court in the requested jurisdiction.

	 
	3.
	Imposition of extensive undertakings “could embroil the court in the merits of the underlying custody dispute and would tend to dilute the force of the 13(b) exception”. This is exactly what the Convention says the court should not do in a Hague hearing.

	 
	4.
	Most importantly, there are some cases “when there is no way to return a child, even with undertakings, without exposing him or her to grave risk. These may be cases in which there is a grave risk of serious harm and in which there is good reason to think that the justice system in the requesting state will be ineffective in controlling the behaviour of an abusive party (the applicant for the order of return) — not because of any flaw in that justice system, but because of the behaviour of the abusive party.  For example, the applicant may have a record of disregard for court orders.

	 
	 
	One appellate court that reversed an order of return despite offered undertakings commented that “undertakings are most effective when the goal is to preserve the status quo of the parties prior to the wrongful removal.  This, of course, is not the goal in cases where there is evidence that the status quo was abusive.


The view that emerges in these cases is that, if a grave risk of physical or psychological harm from a return order is established, that — at least in some cases — it is truer to the spirit and purpose of the Convention to refuse to make the return order, rather than make a feeble attempt to mitigate this risk.
[par.97]: A review of the case law indicates that return orders will be refused when past violence has been severe and is likely to recur; when past violence has been life-threatening; or when the record shows that the applicant for the return order has not been amenable to control by the justice system. Such an approach reflects a narrow construction of Article 13(b), while still giving appropriate meaning to the text of the Convention.
Hague Case Law

1. It contains its own code and rules and is intended to be a mechanism for expeditious enforcement. It is not intended to be a forum to decide the case on its merits or to determine best interests. Thomson (1994) 6 RFL (4th) 290. SCC.

2. Not appropriate to argue that the parent will be better functioning if not forced to return. Courtney v. Springfield [2008] O.J. No. 2830.

3. The Convention is incorporated into Ontario Law by s. 46 of the CLRA. Must use Ontario definition of habitually resident. Medhurst v. Markle [1995] 26 O.R. (3d) 178 (Gen.Div.)

4. No particular period of residence is required, it can be the result of a few days. Renaud v. Prickett [1993] O.J. No. 2475 (OCJ).

5. Habitual indicates a quality of residence rather than its length. Duration is just one factor. The last common habitual residence of the spouses is the place where they last lived together as husband and wife and participated in everyday life. Pershadsing [1987] 60 O.R. (2d) 437 .

6. A child doesn’t need to have a habitual residence. If no perceptible connection to any jurisdiction the convention does not apply. Jackson v. Graczyk, 2007 O.J. No. 2035 CA.
7. Factors for habitual residence are set out in Korutowska-Woolf v. Woolf 2004 242 DLR 4th 385 CA

a) it is a question of fact
b) signifies the place where a person resides for an appreciable period of time with a settled intention to do so.

c) Settled intention is intention to stay in a place, temporarily or permanently, for a particular purpose, such as family or employment.

d) A child’s habitual residence is tied to that of the custodial parent.

8. Where a child has been in a parent’s de facto custody with the other parent’s consent and authorization, the child’s habitual residence is that of the first parent. A.S. v. Y. S. [2004] O.J. No. 2858 (Sup. Ct.)

9.  From: Ellis v. Wentzell-Ellis, 2010 ONCA 347 (CanLII):With respect to the definition of habitual residence it is clear from both the wording of the provisions and the jurisprudence that an applicant need not establish permanent residence. Also, pursuant to Article 4, “[t]he Convention shall apply to any child who was habitually resident in a Contracting State immediately before any breach of custody or access rights.”  It is thus clear that in determining the child’s habitual residence, facts arising after they have been wrongfully removed are irrelevant to the analysis.  I would note that such facts will be relevant under Article 12, which applies where an application is not brought within one year of the wrongful removal, but that issue does not arise in the present case.
Although the determination of habitual residence is a question of fact, I find that the application judge made three errors in principle in making these findings.  First, she set too high a threshold for habitual residence, appearing to require the father to prove that the mother intended to reside permanently in England.  Second, she completely discounted the father’s residence in determining that of the child.  Third, she explicitly relied on facts arising after the wrongful removal of the child from England and based her decision on the child’s current residence.
10. Convention supercedes s. 42 and 43 Szalos (1995) 16 RFL (4th) 168. (OCJ)

11. Don’t recognize foreign order if not habitually resident Vail (2001) 18 RFL (5th) 240. (BCCA)

12. Implied consent or acquiescence: Ibrahim v. Girgis, 2008,CarswellOnt121 (CA)- One cannot infer acquiescence solely from delay. Here it was 8 months, within the one year period. Good reasons for delay could be lack of awareness of the Convention, attempted reconciliation, or attempt to resolve the matter outside of court.

13. The length of time that must pass depends on the circumstances of each case. Katsigiannis [2001] OJ.No. 1598 (CA)
14. Court refused to return child where child’s best interests were tied to the mother’s psychological and physical security. Pollastro 1999, 171 DLR(4th)32 CA. A child witnessing domestic violence may qualify. 
13.
Wrongful removal if start an action in another jurisdiction, then move the child here. Lombardi v. Mehnert 2008ONCJ 164 (OCJ).
15. Katsigiannis v. Kottick-Katsigiannis, [2001] O.J. No. 1598 :Hague Convention application does not engage the best interests of the child test - the test that is universally and consistently applied in custody and access cases. Hague Convention contracting states accept that the Courts of other contracting states will properly take the best interests of the children into account. See Medhurst v. Markle 1995 CanLII 7137 (ON S.C.), (1995), 26 O.R. (3d) 178 (Gen. Div.) and Finizio v. Scoppio-Finizio 1999 CanLII 1722 (ON C.A.), (1999), 46 O.R. (3d) 226 (Ont. C.A.). Thus, where there has been a wrongful removal or retention, and no affirmative defence is established within the meaning of the Hague Convention...the children must be returned to their habitual residence.
16.  Rights of Custody –    In an Article 3 analysis, the nature of the custody rights of the party seeking an order for the return of children must be determined in accordance with the law of the habitual residence of the child.  See Finizio v. Scoppio-Finizio, 1999 CanLII 1722 (ON C.A.). “Exercising custody” does not mean the same thing as being a primary caregiver. See: Abib v. Abib, 2010 ONSC 5869 (CanLII).
17. Oral Hearings -  In Cannock v. Fleugel, [2008] O.J. No. 4480 (CA), the court found that a court may find it necessary to hear oral testimony in a rare and exceptional case involving s. 13(b) of the Hague Convention. Noting that s. 13(b) is not invoked in this case, we are satisfied that it was appropriate for the motion judge to decide it on the existing record. See: Abib v. Abib, 2010 ONCA 827 (CanLII).
Evidence:

If an attorney from a foreign jurisdiction is going to give evidence of foreign law, it is OK to do it by affidavit, but preferable to have CV attached to verify expertise.  Wedig v. Gaukel 2007 OJ No. 2651

Ordinary Residence:

1. Highly fact specific

2. Is in contrast to casual, intermittent, special, temporary, occasional or exceptional residence.
3. Residence is distinguished from a stay or visit.

4. Is where she is settled in and maintains her ordinary mode of living with its accessories, relationships and conveniences, or where she lives as one of the inhabitants as opposed to a visitor.
5. An ordinary residence may be limited in time from the outset or may be indefinite or unlimited.

6. Ordinary residence is established when a person goes to a new locality with the intention of making a home there for an indefinite period.

Quigley v. Willmore 2008CarswellNS185 (NSCA).
Custody Rights – Must be determined in accordance with the law where the child is habitually resident. Finizio v. Scoppio-Finizio (1999) 46 O.R. (3d) 226 (CA).
· the exercise of custody rights must be interpreted broadly. Must be maintaining the stance and attitude of a parent. Jackson (above).

The Role of Undertakings(also see s.13(b) defense above)
It is important to remember that the Hague Convention does not mandate the return of the child to the applicant parent. Rather, it mandates the return of the child to the Contracting State where the child was habitually residentBeaumont and McEleavy in their text, “The Hague Convention on International Child Abduction”, emphasize the flexibility the Convention allows judges making an order of return to tailor the initial situation to which the child is returned. Citing the Australian case of Murray v. Director, Family Services ACT (1993) F.L.C. 92-416,  they say:

This flexibility in the drafting allows the child to come back and possibly remain with the abductor while the decision is reached on his future. This is of particular importance in the light of the current trend in abduction cases where the applicant, while having custody rights, might in fact have played a rather limited role in the actual care of the child. To take the child from the abductor would therefore be to create an entirely new custody situation which would not be in accordance with the reestablishment of the status quo ante.” 

The Supreme Court of Canada has recognized the flexibility that the Convention accords courts in the requested State. LaForest J. in Thomson observed that the “courts have recognized that frequently an unqualified return order can be detrimental to the short-term interests of the child in that it wrenches the child from its de facto primary caregiver.” He noted that the use of undertakings enables compliance with Article 12’s requirement that child be returned forthwith while ameliorating the short-term harm to the child.
Thus, despite the flexibility the Convention allows the judge making an order for return, the role of a court in an Article 13(b) case remains a limited one. Article 13(b) does not supply the court with jurisdiction to conduct the type of inquiry appropriate in a custody dispute. The court must consider only whether there should be a departure from the general rule mandating summary return of the child because the stringent test of Article 13(b) has been met, and if not, what should be the initial situation to which the child is returned. Thereafter, the best interests of the child vis a vis his or her permanent custody arrangement, are left to the courts of the requesting State. 

All from: Cannock v. Fleguel, 2008 ONCA 758 (CanLII)
