



       Evidence

Adverse Inference- Failure to call relevant evidence

Sabanegh v. Habaybeh, 2010 ONSC 6572 (CanLII): As stated in Sopinka, Lederman &  Bryant, The Law of Evidence in Civil Cases (3rd ed., LexisNexis Canada Inc., 2009), at p. 377:

In civil cases, an unfavourable inference can be drawn when, in the absence of an explanation, a party litigant does not testify, or fails to provide affidavit evidence on an application, or fails to call a witness who would have knowledge of the facts and would be assumed to be willing to assist that party.  In the same vein, an adverse infference may be drawn against a party who does not call a material witness over whom he or she has exclusive control and does not explain it away.  Such failure amounts to an implied admission that that the evidence of the absent witness would be contrary to the party’s case, or at least would not support it.
See also: Levesque v. Comeau, [1970] S.C.R. 1010; and Vieczorek et al v. Piersoma et al (1987), An adverse inference may be drawn only where there is a prima facie case to answer: Dwyer v. Mark II Innovations Ltd. 208 O.A.C. 305 (C.A.).
Affidavit Evidence -  It can be ordered at trial and is not a violation of process. CCAS Toronto v. S. G. and C.C. (R) 2004 CarswellOnt 3392 SC.

Assessments – The clinical test has been changed to the evidentiary necessity test set out in Mohan. Brisson 2003 45 RFL 5th 253 SC.  Can order in high conflict case if no clinical issue. In fact, should order it if high conflict and young children. Ursic 2006 Canlii 18349 CA.

· clear clinical issues no longer required, but court must be satisfied that:

a) genuine issue exists between parties for resolution of which assessor’s expertise would assist court in area where court is ill-equipped to act alone; and

b) benefit of such assistance justifies delay, intrusion and expense of assessment. 

· mere assistance to the court is not enough and would set test so low that assessment would be ordered in every case. If there is a clinical issue, then the necessity becomes more compelling.
All in Haggerty 2007 ONCJ 279 – Pugsley.

 Glance v. Glance, 2000 CarswellOnt 3169, Ont. S.C.J; Assessments by their very nature are intrusive.  They are also expensive and time consuming.  There must be evidence sufficient to satisfy the court that the reasons for requiring the assessment more than offset any harm that might be incurred by ordering the assessment.  The paramount concern must be the best interests of the child.  Tucker v. Tucker 1998 ABCA 281 (CanLII), (1998), 165 D.L.R. (4th) 103 (Alta. C.A.) No. 17239.  The order for an assessment must have a proper evidentiary basis and it must be in the best interests of the child to order such an assessment.
Porter v. Porter 2009CarswellOnt 2133 (Ont. SCJ)-  the court ordered a psychiatric assessment of one of the parties, after finding that the report obtained from his psychiatrist was inadequate.

Sordi v. Sordi, 2009 CarswellOnt 8779 (Ont. S.C.J.)- critique of assessment didn’t meet Mohan criteria or objectives of Goudge report and was inadmissible.

Browne v. Dunn Rule – It requires a cross-examiner who intends to impeach the credibility of a witness through extrinsic evidence to give that witness notice of their intention. Need flexibility, with an emphasis on fairness.

Collateral Fact Rule – A collateral fact is one which is neither material or relevant to the issues being litigated and which a party would not have to prove as part of their case. Answers given by a witness to questions put to them on cross regarding collateral facts are treated as final and cannot be contradicted through extrinsic evidence. Sopinka. P. 963 2ed. This is to avoid confusion and distraction, avoid delay, unfair surprise. 

Exceptions:

1. Prior convictions – S.22 Ont. Evidence Act.

2. Prior inconsistent statements – s. 20 for written, s.21 for oral. If you intend to use the statement to contradict you must put it to the witness. If still not admitted proof can be led that they made the statement.

3. To show bias. Mcdonald v. R. (1959) 126 CCC SCC.

4. To show general reputation in the community for untruthfulness. Sopinka p. 964. This is heavily criticized and we should look at the prejudicial effect. 

5. Lack of testimonial qualifications. 

Although extrinsic evidence can’t be led, the witness can be crossed on collateral facts

Demeanour - While demeanour is a relevant factor in a credibility assessment, demeanour alone is a notoriously unreliable predictor of the accuracy of evidence given by a witness:  see R. v. G. (G.) 1997 CanLII 1976 (ON C.A.), (1997), 115 C.C.C. (3d) 1 (Ont. C.A.), at pp. 6-8; R. v. P-P. (S.H.) 2003 NSCA 53 (CanLII), (2003), 176 C.C.C. (3d) 281 (N.S.C.A.), at paras. 28-30. Law Society of Upper Canada v. Neinstein, 2010 ONCA 193 (CanLII); CAS of Nippissing v. Stephanie S. 2006 ONCJ 32.
Documentary Evidence –  Internet -Reports from State Dept. and Amnesty International not admitted in mobility case. Documentary evidence is not ordinarily admissible because it is hearsay evidence that, in the absence of a witness to present the evidence, cannot be tested by cross. There is no provision in the CLRA to permit admission if not ordinarily admissible as a hearsay exception. Beeching 2006Canlii 41651 (CA); Isakhani v. Al-sagaff [2007] O.J. No. 2922.
But see: CAS Peel v. T.M.C.H. [2008] ONCJ 20 – printouts from Health Canada are “someone else” as defined in 14 (19) and are credible and trustworthy as set out in s.51 (7) of CFSA. Admitted, but little weight due to conflicting evidence. “To parties of limited means, internet access offers access to relevant information and in this electronic age and in these special circumstances into which parents are routinely thrust, can be admitted.”
Documents on Internet to contradict expert not admitted -  “It is insufficient to come to this court and simply attempt to file articles found on the internet which relate to the effect of Cortisol on the brain.  There is no opinion from anyone qualified to give one that these articles are authoritative.  Absent such evidence, they are of no evidentiary value and are inadmissible”. Children's Aid Society of the Regional Municipality of Waterloo v. S.S., 2010 ONCA 630 (CanLII).
Public Records:
Evidence Act – s. 29 and 32 allow certified copies of public records.

· s. 55 allows proof of contents of telegrams, letters, bills of lading and similar documents to be introduced by photocopy.

· If these sections are used, notice of this intention must be given so the other party can inspect the documents. If object, notice of dispute must be filed within 4 days. 

Purpose of Admission -  Documents are hearsay so must meet a hearsay exception (see below) if you want to introduce it for proof of the contents.  Other purposes:

1. For proof that the communication was made. i.e. a letter sent and delivered. Proof of delivery must be given.

2. To refresh memory.  Also, If a witnesses’ version of events is being challenged as a fabrication, a contemporaneous note can be tendered to rebut the allegation. Sopinka p. 319. Must have been made when memory fresh, still have some memory and made no alterations. 

3. To impeach credibility.

4. State of mind

5. Narrative

6. As part of opening or closing, if not in dispute. 

Excluding Witnesses – Rule 52.06 (2) allows in any witness whose presence is essential to instruct counsel. However, a trial judge has authority to require them to give their evidence before any witnesses are called. 

There is to be no communication with excluded witnesses of any evidence given in the courtroom. 

Witnesses called in reply are distinguished, since it cannot be known with certainty until the end of the defence case if they will be required to give evidence.

Fresh Evidence -       The test for the admissibility of fresh evidence is set out in R v. Palmer, 1979 CanLII 8 (S.C.C.), [1980] 1 S.C.R. 759 at 775: (cited by CA with approval in Purcaru v. Purcaru, 2010 ONCA 92 (CanLII).
•        The evidence should generally not be admitted if, by due diligence, it could have been adduced at trial ...;

•        The evidence must be relevant in the sense that it bears upon a decisive or potentially decisive issue in the trial;
•        The evidence must be credible in the sense that it is reasonably capable of belief; and
•        It must be such that if believed it could reasonably, when taken with the other evidence adduced at trial, be expected to have affected the result.
Hearsay – Khelawon [2006] SCJ No. 57. – Principled Approach
The essential defining features of hearsay are the fact that it is an out of court statement adduced to prove the truth of its contents and the absence of a contemporaneous ability to cross- examine the statement.

Hearsay is presumptively inadmissible unless it falls within a traditional exception or if indicia or reliability and necessity are established on a voir dire. 

The reliability requirement can be met by showing that

1. There is no real concern about whether the statement is true or not because of the circumstances it came about.

2. Or, that no real concern arises from the fact that the statement is presented in hearsay form because, in the circumstances, its truth and accuracy can nonetheless be sufficiently tested by means other than contemporaneous cross-examination. i.e. where tested in prior proceeding.

These categories aren’t mutually exclusive. 

In R. v. T.R. [2007] O.J. No. 1951 (CA), the court found that the second part (if the circumstances provide a sufficient basis to establish reliability) is used, it means that the court does not have to consider the contradictory evidence. 
The trial judge acts as a gatekeeper for determining threshold reliability and leaves the ultimate determination to the fact finder.

The factors considered in the admissibility inquiry cannot be categorized in terms of threshold or ultimate reliability. All relevant factors should be considered, including the presence of supporting or contradictory evidence (overrules Starr).

In determining admissibility the court should take a more functional approach, focusing on the dangers of the hearsay tendered and on the circumstances relied upon by the proponent to overcome those dangers. 

When the reliability requirement is met on the basis that the trier of fact has a sufficient basis to assess the statement’s truth and accuracy, there is no need for the trial judge to inquire further into the likely truth of the statement.  When reliability is dependant on the inherent trustworthiness of the statement, the trial judge must inquire into those factors tending to show that the statement is true or not. In determining threshold reliability, the trial judge must guard against evidence which is unnecessary or the reliability of which is neither readily apparent from the trustworthiness of its contents or capable of being meaningfully tested by the ultimate trier of fact.
Hearsay Exceptions- 
Admissions – must be by a party, but can be by their agent.
Admission against Interest – can be by non-party. Necessity established by not being available. Must be against pecuniary or proprietary interest.

Bank Statements – S. 33 of the Evidence Act.

Business Records – either under s. 35 or common-law. Does not make documents admissible. Common-law exception requires personal knowledge by the maker. Ares v. Venner [197] 1 SCR 608, permits opinion in medical records. Can also do this by joint s. 35 and 52 notices in the Evidence Act. Statements by third parties in these record, not under a duty to record should be excluded. Setak Computer Services Corporation Ltd. V. Burroughs Machines Ltd. (1977) 15 O.R. (2d) 750.  Under s. 35  the record must:
1. Be made in the usual and ordinary course of business.

2.It must be in the usual and ordinary course of business to record the act right away or soon after.

3. Must give 7 days notice.

Computer Records – s.34.1 of the Evidence Act sets out the procedure. Still need to authenticate as with the business records. Need to produce the closest thing to the original record to ensure its integrity. It can be established by affidavit. The deponent can be crossed as of right.
Documents in Possession Doctrine – Those which have been in their possession are generally admissible to show their knowledge. R. v. Container Materials Ltd. (1940) 4 D.L.R. 292 (Ont.H.C.). Will constitute an admission to prove the truth of their contents if the person has in any way recognized, adopted or acted on the documents. 
Medical Reports – s. 52 of the Evidence Act. Must give 10 days notice and attach report. Must seek leave to file report. If call them, might be liable for costs.  Must produce for examination. Carew v. Loblaws Limited (1977) 18 O.R. (2d) 660 (HC). If report is filed, it is evidence.
Past Recollection Recorded – see below.

Proof of Prior Convictions – s. 12 of the Evidence Act allow you to ask the witness if they have been convicted of a crime.

Proof of prior inconsistent statement – Sections 20 and 21 Ontario operate together to make notice to the witness of the inconsistent statement a precondition to admission of extrinsic evidence to prove it. This provides the witness an opportunity to adopt, explain or elaborate on the statement.  The witness should be advised in cross-examination of:

1. the time, place and person involved in the prior statement

2. the substance of the statement

3. those parts of the statement to be used to contradict the witness.

4. the witness should then be asked if they made the statement

Proof of Judgments – S. 36 of the Evidence Act; foreign judgments, s.38.

Public Documents – s. 29 of the Evidence Act.

State of Mind Exception – This is exception to hearsay for statements about a person’s physical, mental or emotional state. Must be stating contemporaneous state of mind, not statements of past events. It was created because we have no other way of knowing how someone feels. There is no need for the maker of the statement to be unavailable. These statements are considered reliable enough because we can observe the person’s behaviour and demenour. The test is being contemporaneous, not spontaneous, although it can be both.
Importing Evidence from other cases – The court should not accept expert evidence given in another case. Here, an expert’s evidence on parental alienation was not accepted. Ward v. Swan 2009CarswellOnt 2435 (SCJ).
Judicial Notice – a court may judicially take notice of facts that are either:

1. so notorious or generally accepted as not to be the subject of debate among reasonable persons or 2. capable of immediate and accurate demonstration by resort to readily accessible sources of indisputable accuracy. R. v. Find (2001) 154 CCC (3d) 97 (SCC). May be taken of facts so notorious as to be beyond reasonable dispute. A court is not entitled to rely on extra-legal data that is unsupported by sworn testimony and therefore lacks the safeguards provided by cross-examination.  Re Jordan (1986), 57 Nfld. & P.E.I. R. 320.
A court should ask itself whether such fact would be accepted by reasonable people who have taken the trouble to inform themselves on the topic as not being the subject of reasonable dispute for the purpose for which it is to be used, keeping in mind that the need for reliability and trustworthiness increases directly with the centrality of the fact to the disposition of the controversy. See: R. v. Spence 2005SCC 71 at par. 65.
Letters as Exhibits -  Not admissible Robinson v. Kilby 1996 OJ No. 423 (SCJ) and Lisanti 1990 O.J. No. 3092 (SCJ) , they must be in affidavit form.
Motions (Evidence): Governed by Subrule 14 (20). In determining whether to admit evidence not in compliance with this subrule the court must balance the effect of cost, delay and escalating affidavits with the importance of receiving evidence about the best interests of the child. The courts need to be sensitive to the fact that family law cases are not static and important evidence unfolds throughout and that original material is often inadequately prepared by unrepresented parties. Nyari v. Velasco 2008 ONCJ 272 Canlii. 
When children are in involved, if the evidence is relevant, necessary and probative to the matters in issue, the court should take an expansive and not a technical approach to its admission. Winton v. Lofranco [2004] O.J. No. 3418. 
If someone wishes to file supplementary material, not in compliance with subrule 14 (20), and not on consent, they should seek prior leave of the court through Form 14B. Fakhim v. Shirazi [2007] O.J. No. 1119 (OCJ).
 Opinion Evidence – 
- Lay witnesses may present their relevant observations in the form or opinions where:



1)
They are in a better position than the judge to form the opinion.

2)
The conclusion is one that persons of ordinary experience are able to make.



3)
The witness has the experience to make the conclusion.

4)
The opinions being expressed are merely a compendious mode of stating facts that are too subtle or complicated to be narrated as effectively without resort to conclusions.

5)
The opinion is relevant and necessary.

Graat v. R. (1982) 31 C.R. (3d) 289 S.C.C.
The rule regarding expert testimony can be stated as follows:

If specialized knowledge will assist the judge to understand the evidence or a fact in issue, a witness qualified as an expert by knowledge, skill, experience or training may testify by way of opinion. The expert must possess special knowledge and experience going beyond that of the judge. It is only admissible if it is needed to allow the judge to make sense of the evidence. R. v. D.D. [2000] S.C.J. No. 44.
R. v. Mohan 1994 89 CCC (3d) 402

Criteria for Admissibility: 
a. Relevance

1) does the evidence prove or tend to disprove a fact in issue

2) is the opinion founded on proven facts

3) does it support the inference sought to be made from it

4) is the matter that it proves in issue

5) is the evidence reliable

6) is it complex. Is it easily understood or likely to confuse

7) how much time will it consume

b. Necessity

1) It must be necessary to assist the trier of fact, more than just helpful

2) Will it allow the court to appreciate the technicalities of a matter in issue

3) Will it provide information likely to be outside the experience of the trier of fact

4) Is the trier of fact unlikely to from a correct judgment about a matter in issue if unassisted by the evidence

5) Is the need for the evidence sufficient to overcome its potential prejudicial effect

6) To what extent is other evidence available to assist in determining the issue

7) What is the level of complexity. Is it easily understood or likely to confuse.

c. The absence of an exclusionary rule

d.
A Properly Qualified expert.  -  Strength of the expert -  professional qualifications, participation in associations, actual experience, teaching, keeping up with the literature, participation in courses , the number of times qualified before.
These criteria are intertwined with the following two considerations:1. Does the proposed evidence achieve threshold reliability? 2. Does the probative value of the evidence outweigh any prejudicial effect of the evidence?
Threshold Reliability:
Justice Goudge, after reviewing the case law, sets out the following factors the trial judge should focus on in determining threshold reliability at pg. 495 of his report:

a)
 The reliability of the witness, including whether the witness is testifying outside his or her area of expertise;

b)
The reliability of the scientific theory or technique on which the opinion draws, including whether it is generally accepted and whether there are meaningful peer review, professional standards and quality assurance processes;

c)
 Whether the expert can relate his or her particular opinion in the case to a theory or technique that has been or can be tested, including substitutes for testing that are related to the particular discipline;

d) 
Whether there is a serious dispute or uncertainty about the science and, it so, whether the trier of fact will be reliably informed about the existence of that dispute or uncertainty;

e)
 Whether the expert has adequately considered alternative explanations or interpretation of the data and whether the underlying evidence is available for others to challenge the expert’s interpretation;

f)
Whether the language that the expert proposes to use to express conclusions is appropriate, given the degree of controversy or uncertainty in the underlying science; and
g)
Whether the expert can express the opinion in a manner such that the trier of fact will be able to reach an independent opinion as to the reliability of the expert’s opinion.
R. v. Abbey

The Ontario Court of Appeal set out an admissibility test for expert evidence (incorporating the factors discussed above in a re-ordered fashion) in R. v. Abbey 97 O.R. (3d) 330 (C.A.). 

Abbey sets out a two-step process for determining admissibility. The first step is essentially the Mohan test, with relevance being defined as “logical relevance”.  In determining necessity, the court should ask if the evidence is necessary to a proper adjudication of the facts to which that evidence is directed (par.91).The person proffering the evidence must show that each pre-condition of the four-part test is met. The court sets out that these should be simple yes or no answers. If the answers to any of the Mohan questions is no, the evidence should be excluded.

The second part of the test deals with the gatekeeper role of the trial judge. The trial judge at this stage should engage in a thorough case-specific cost-benefit analysis. The cost/benefit factors discussed above must be considered. This analysis is not restricted to cases where novel science is involved. 

Abbey emphasizes the importance of the trial judge clearly defining the scope of the expert’s testimony. In doing so, the trial judge should set out not only the boundaries of the proposed expert evidence, but also, if necessary, the language in which the expert’s evidence may be proffered so as to minimize any potential harm to the trial process (par.62). The trial judge is not bound by how the parties wish to frame the expert’s expertise (par.63)).

The party attempting to introduce the expert must establish each of the Mohan factors on a balance of probabilities. R. v. Terceira (1990) 3 S.C.R. 866.
The rules of expert evidence do not apply where one describes factual observations that can be interpreted by lay persons. Mazara v. Clifton [2002] O.J. No. 4778 (SCJ). 

Experts may testify about the general state of knowledge in their field, or it they consider the works authoritative, may quote from texts from others. Director of Child Welfare of Prince Edward Island v. W.(N.) (1994), 10 R.F.L. 4th 203 (PEI C.A).

A witness cannot provide an opinion on a pure question of law, unless the legal term holds the same meaning as the lay term. The Law of Evidence, Paciocco and Steusser, 5th edition, pg. 188.

In Children’s Aid Society of Toronto v. O. (K.) (2004) 50 R.F.L. (5th) 298 (OCJ), a critique of a report for cultural insensitivity by a non-psychologist was ruled inadmissible as it did not achieve threshold reliability. Justice Robert Spence wrote that threshold reliability is of particular importance when the consideration is with respect to the “soft sciences, such as behavioural science in this case.”

Cross of expert – can’t introduce books or articles under this guise. Must ask if familiar.  If they say no, can’t read. R. v. Marquard 1993 85 CCC (3d) 193 SCC. You can put to the expert publications that run contrary to his opinion and see if he will admit that they exist and try to explain them away. In such cases , you must put the article to the witness, have him accept that the publication is a reasonable and respected publication, and that the author is recognized in his field. If the witness will not admit these things you will have to leave the proof of that article to your own witness.

Questions put to an expert witness that are premised on unproven or disputed facts should be framed as hypothetical questions, but the hypotheticals must not assume facts which are known to be inadmissible. R. v. Kelly (1990) 59 CCC 3d 497 CA.

Affidavit of opinion evidence — Re Proposed Openness Order for S.M., 2009 ONCJ 317 (CanLII)-  If affidavit includes opinion evidence, affiant must set out:
	 
	1.
	factual basis for opinion; and

	 
	2.
	affiant’s particular qualifications to offer that opinion If opinion’s value depends on those qualifications.


Subrule 23 (23) says to give 14 days notice, attaching the report and C.V.

Past Recollection Recorded – 

Where no independent memory, even with an aid. The aid can go in if sufficient guarantees of trustworthiness.  The aid goes into evidence as the witness cannot really be cross-examined on it. It replaces the witness. Conditions of admissibility

a) Must be admissible if had gone in viva voce

b) Must be reliable. 

c) Timeliness- it must have been recorded when the memory of the witness was vivid and likely accurate

d) Absence of memory – a total loss of memory is not necessary. Imperfect present recollection of the critical elements of the events is sufficient.

e) Present Voucher of accuracy – must testify that was truthful at the time it was recorded

R. v. Richardson 2003 O.J. No. 3215 Ont. CA

Photographs

Admissibility depends on:

1. Their accuracy is truly representing facts.

2. Their fairness and absence of any intention to mislead.

3.Their verification on  oath of a person capable of doing so; doesn’t need to be the picture taker if they are familiar with the objects depicted. Sopinka on Evidence.

Photocopies:

They can be tendered unless there is a genuine issue about their authenticity in which case the best evidence rule applies. R. v. Shayesteh (1996) 31 OR (3d) 161 CA. If not available the witness must satisfy the court the original was lost or destroyed. 

Present Memory Refreshed – A witness may not testify by reciting a prepared statement. If certain conditions are met, may refer to a document to refresh memory.

· anything may be used to refresh memory, even a written statement. As long as the witness had a present, independent memory of the events, it is admissible. If refreshed, just goes to weight.  It should be recorded at or near the time of the event, but not as strict as past recollection recorded. R. v. Gwozdowski 1972 10 ccc 2d 434 CA. It does not have to be written by the same person. It can be a statement that would otherwise be inadmissible. R. v. Fliss (2002) 161 CCC 3d 225 SCC. 

· production of all notes may be ordered, not simply those referred to. Re Nichols 1977 34 ccc 2d 153.

· Notes read to refresh memory before trial can be ordered to be produced. R. v. Musterer 1969 61 WWR 63 BC.

· The more the witness has to refer to the document, the less the memory is revived.

· Under s.10(1) of the Canada Evidence Act and s.20 of The Ontario Evidence Act a witness may be crossed as to a prior statement made by him in writing without it being shown to him, unless it is intended to contradict him, in which case it must be shown to him

· rules of evidence regarding leading questions are relaxed to refresh memory in interests of justice. R. v. Coffin (1956) 23 CR 1 SCC. 

Privilege- 

a) Litigation – There will be an oral or written communication between lawyer/client or a third party made exclusively or for the dominant purpose of the client’s contemplated or pending litigation. General Accident Assurance Company v. Chrusz (1999) 45 OR (3d) 321 CA. Covers consultants, investigators or experts hired to provide information, advice or evidence.  However, with an expert, not privileged unless it could be established that the expert was acting as a surrogate for the client in obtaining legal advice. If calling an expert, their file is fair game, privilege is waived. The opposing side must be able to attack the foundations. R. v. Stone [1999] 2 SCR 290.

b) Common Interest – When a litigant shares privileged information with another person who has a common interest in the outcome of the litigation. Not restricted to a co-litigant. Buttes Gas and Oil v. Hammer (no. 3) [1981] Q.B. 223 CA.  Where a third party acts as a messenger for instructions for the lawyer from the client, this is privileged. See General Accident above. Exception to rule that disclosure of information to a third person is a waiver of the privilege. 

c) Case by Case (common law)– If 4 criteria in Wigmore are met

1. communication must originate in a confidence that it will not be disclosed.

2. the element of confidentiality must be essential to the full and satisfactory maintenance of the relationship between the parties.

3. the relationship must be one which should be fostered in the public good.

if all these requirements are met, the court must consider whether the interests served by protecting the communication from disclosure outweigh the interest at getting at the truth and disposing correctly of the litigation.

Godwin v. Bryceland 2008CarswellOnt 6072 (OCJ), despite meeting the first three parts of the test, Justice Jones felt after reviewing the documents that the need to properly dispose of the litigation outweighed the privilege, they were ordered to be produced under subrule 19(11). Importance of getting right decision outweighed privacy. Also see: Porter (2009) RFL 6th 381.
Cojbasic 2008CarswellOnt.1230 (OCJ) – while fishing expeditions aren’t allowed, there is no blanket privilege for medical records. Before production will be ordered there must be evidence that connects the contents of the record to an issue in the case. Need to show that necessary and that interests served by disclosure (pursuing truth and proper disposition) outweigh protecting information.
Eizenshtein [2008] O.J. No. 2600 (SCJ)- deals with solicitor-client privilege for emails in hands of third party. Court needs to see if 1. threshold relevance 2. If exceptions to privilege (i.e. policy reason to admit it, prevent criminal act) 3. ultimate relevance- does the probative value of the evidence outweigh the prejudicial effect of admitting it.
Reopening a Case – Wide discretion to prevent a miscarriage of justice. Must satisfy the court that the evidence was of such a character that it would have changed the result of the trial and it could not have been discovered sooner with reasonable diligence.  Scott v. Cook [197] 2 OR 769 HC.

Reply Evidence -  Can only call it to qualify or contradict the other side’s evidence where they have raised some new matter or defence with which they had no opportunity to deal with, which could not reasonably have been anticipated, and which is related to an essential issue that may be determinative of the case. R. V. Aalders (1993) 103 DLR 4th 700 SCC. You cannot split your case be adducing further evidence which is merely confirmatory or which reinforces earlier evidence which could have been introduced as part of their case in chief.  R. v. Krause (1986) 29 CCC 385 at 390 SCC.

You cannot call reply evidence to contradict or challenge evidence on a point not challenged in cross. Erco Industries Ltd. v. Allendale Mutual Insurance Co. (1987) 62 O.R. 2d 765 CA.

Where the onus shifts to the other side, you can call rebuttal evidence on that issue. Cameron v. McQuigg (1989) 34 BCLR (2d) 319 BCCA.

Court has overriding discretion to accept reply to reply, but it must be needed in the child’s best interests. M.K. v. M.C. and C.D. 2007 ONCJ456- Spence.
Res Judicata:  

The issue of res judicata will arise on change motions in a variety of ways. Parties might make new claims at the change motion that were or could have been dealt with at the prior hearing. Fathers may deny paternity or a party may dispute, for the first time, the other party’s entitlement to spousal support. We frequently see parties who did not participate in the first hearing (or had their pleadings struck due to financial non-disclosure) claim years later that they weren’t earning anywhere close to the income attributed to them.  Res judicata is grounded upon two broad principles of public policy: first, that the state has an interest that there should be an end to litigation and, second, that no individual should be sued more than once for the same cause. B. v. J., 2001 CanLII 28217 (Ont. SCJ).  Res judicata has two forms: issue estoppel and cause of action estoppel.  Issue estoppel occurs when the issue has already been decided in a prior proceeding.  There are three preconditions to apply issue estoppel: (i) the issue must be the same as the one decided in the prior proceeding; (ii) the prior decision must have been final; and (iii) the parties to the proceedings must be the same (Danyluk v. Ainsworth Technologies Inc., 2001 SCC 44 (CanLII), [2001] 2 S.C.R. 460 at par. 25). Cause of action estoppel is a broader doctrine.  It covers the situation where the issue was not raised in the prior proceeding, but could have been. A related principle to res judicata is abuse of process. Abuse of process is applicable where the proceeding before the court is an attempt to re-litigate a claim that has already been litigated, but the preconditions for applying the doctrine of res judicata have not been met (Toronto (City) v. C.U.P.E., Local 79, 2003 SCC 63 (CanLII), [2003] 3 S.C.R. 77, pars. 37-42). For instance, if two parents complete a custody trial, and the next day the paternal grandmother begins a fresh claim for custody for the same child, this would be an abuse of process.

When a given matter becomes the subject of litigation and is adjudicated, the court requires the parties to bring forward their whole case and will not permit the parties to relitigate the issue that was determined or any other matter which might have been brought forward which they have omitted from their case. Upper [1933] 1 O.R. at p.7. 

Even where the requirements for res judicata are met, the court may exercise its discretion and refuse to apply the principle on the grounds that it would cause unfairness or work an injustice. Minott v. O’Shanter Development Co. 1999 CanLII 3686 (ON C.A.), (1999), 42 O.R. (3d) 321 (Ont. C.A.); B. v. J. 2001 CanlII 28217 (Ont. SCJ). The onus is on the person resisting res judicata to establish that unfairness or injustice would occur if it was applied. Schweneke v. The Queen in Right of Ontario et al [2000] O.J. No. 298 (OCA). The case of Raikou v. Kokkinis, [2001] B.C.J. No. 1764 (B.C. S.C.), states that res judicata should be applied less stringently in family law contexts.
Relied on to prevent variation before prior variation date. Hinke v. Lake [2006] O.J. No. 4408 SCJ.
Settlements- leading case is Bogue [1999] 1 RFL 5th 213 (Ont.CA), at the end of the negotiations, the parties had bound themselves to a settlement. It only remained for the lawyers to reduce it to a formal document. There are two basic rules of acceptance, the first is that the offer has to be unequivocal, and the second is that it must be communicated to the offeror. One not only looks at what the offeror actually intended, but what the offeree reasonably understood. The offeree will be held to have accepted the offer if the offeror reasonably understood that what the offeree did or said was an acceptance.

Social Science Literature 
Warcop v. Warcop, 2009 CanLII 6423 (ON S.C.)
Courts are more willing to take into account social science literature, without the need for formal proof: see Young v. Young, 1993 CanLII 34 (S.C.C.), [1993] 4 S.C.R. 3.

Statutory Provisions:
Cross-Examination of Child under 18 – S.18(6) Evidence Act, can prevent it if it would adversely affect the ability of the witness to give evidence or it would not be in the best interests of the witness.  It can also be done in another appropriate way.

Cross –examination of own Witness –  s. 24 of the Ontario Act permit cross of own witness on prior inconsistent statements without a finding of adversity. It is often used as a stepping stone to a 9(1) application which requires adversity. In considering 9(2) must determine if the prior statement:

a) was made by the witness

b) was reduced to writing or audio

c) it is inconsistent with the witnesses’ testimony.

It does not apply to oral statements. If oral, need to go to 9 (1). Section 9 (2) is not concerned with cross-examination of an adverse witness. It is a procedure for discrediting a witness and is independent of 9 (1).

Procedure for these applications:

1) counsel should advise the court of the 9(2) or s. 23 application

2) a voir dire should then begin

3) counsel should advise the court of the particulars of the application and produce the alleged statement for the judge

4) the judge should read the statement and determine if there is inconsistency

5) if there is, the statement needs to be proved. This can be done by producing it to the witness

6) if proven the other lawyer should have the right to cross as to the circumstances under which the statement was made and to call evidence on the issue.

7) The judge decides if cross will be permitted.

R. v. Milgaard 1971 2CCC 2d 206 Sask CA

Adverse v. Hostile – To be declared adverse a witness need only assume a position opposite to the party who called them. The mere existence of a material inconsistency is sufficient. R. v. Cassibo (1982) 70 CCC 2d at 514 CA.  If adverse, you are only able to cross on the inconsistent statement itself and not at large. If hostile, can cross generally. R. v. Vivar [2004] OJ. No. 9 SC.

S.9(1)   - Hostile includes adverse plus an antagonistic attitude towards the party calling the witness.  Need to look at conduct, demeanour and substance of testimony.  R. v. Cronshaw 1976 33 CCC 2d 183.

· a voir dire should be held on the issue. Oral as well as written statements can be admissible

*Whether declared hostile or adverse, if the witness refuses to agree that the prior statement is true and accurate, you can bring a K.G.B. application to have the prior statement admitted for the truth of its contents, provided you can establish reliability and necessity.

Self-Incrimination –  s. 9 of the Ontario Act require the witness to answer the question, but it can’t be used in the collateral proceeding. This is automatic and doesn’t have to be sought. R. v. Chaperon 1979 52  CCC 2d 85 CA

Video and Audiotapes – The court should be reluctant to accept these as it can be unreliable and we don’t want to encourage people taping each other.   Tatarchenko 1998 O.J. No.4685 (in binder) and Fattali 1996 22 RFL 4th 159 Ont. SCJ.  Uncertified transcripts of surreptitious audio recordings of conversations not admitted. It is unreliable and susceptible to manipulation. Admission test same as with photographs. [30]      It is difficult to know how much weight to place on these statements. In R. v. Duarte 1990 CanLII 150 (S.C.C.), (1990), 53 C.C.C. (3d) 1 (S.C.C),  Justice Laforest in a judgment in which he held that the police required an authorization for participant surveillance referred to an American case where the court stated the following:

All of us discuss topics and use expressions with one person that we would not undertake with another and that we would never broadcast to a crowd.  Few of us would ever speak freely if we knew that all our words were being captured by machines for later release before an unknown and potentially hostile audience.  No one talks to a recorder as he talks to a person.

 
Without Prejudice Correspondence- It is admissible to resolve the question as to whether the parties have reached a binding settlement. Stanley v. Friend 2008SKCA 53.
