



Default Hearing Tipsheet and other Enforcement Issues
1. They are served  personally on the payor. The venue is where the recipient lives, unless court orders otherwise. Subrule 5 (5), Director v. Boisvert (1991) 34 RFL (3d) (OCJ).
2. Within 10 days they must file a financial statement and proof of income.

3. The first step is to determine the amount of support arrears. They are presumed to be correct and the onus is on the payor to show that the records are wrong.

4. If direct payments, will ask FRO to confirm with the recipient.

5. The second step is for the payor to show an inability to pay for valid reasons, outside of their control. A valid reason is an event over which the payor has no control which renders the payor totally without assets or income with which to meet his/her obligations, such as disabling illness or involuntary unemployment. Director v. Carney 2004 ONCJ 11 (OCJ). The payor must also show that they have accepted their responsibilities and placed the child’s interests over their own and has provided frank disclosure to the court. Director v. Labrash 2002 CarswellOnt 90 (OCJ).
6. In determining ability to pay, the payor must give priority to child support before consumer debts. Baumann v. Clatworthy (1991) 35 RFL (3d) 200. (Ont. Gen. Div.). Child support also takes priority over obligations to a new partner. Kerr (1992) 41 RFL (3d) 264 (Ont. Gen. Div.). A payor is expected to cash in retirement funds to pay child support. Director of Maintenance Enforcement v. Campbell (1990) 30 RFL (3d) 76 PEICA). Failure to provide access is no excuse. McGonegal 2004 CarswellOnt 5105 (OCJ), however the court refused to enforce support when the mother disappeared with the child in Jones (2000) 6 RFL (5th) 258 (BCCA). The court will usually not give credit for payments “in kind”. Tu (2000) 7 RFL (5th) 178 (Ont. SC.), Pisani 2007 ONCJ 243. A payor who loses his job through criminal offence and jail not excused. Rajan (191) 4 F.L.R.R. 89, Gehl v. Greaves (1981) 25 RFL (2d) 193 (Ont. County Ct.). Director v. Kopyto 10 O.L.F.R. (June 12, 1996). 
7. If they don’t show, options:

a) Conduct default hearing, establish arrears, make finding of default, order. This is allowed. – Director v. Kirkpatrick (2008) 60 RFL 6th 435 (SCJ). Even if sub-service. FRO v. Belic [2008] O.J. No. 2730 (SCJ).
b) S.41(6) Issue warrant for the payor’s arrest for the purpose of bringing him before the court. A good idea is to indicate that the warrant is not to be executed without further order of the court and can be discharged on terms, such as:

1) undertaking to attend

2) payment of 1000.

Make sure that the endorsement is to be served on the payor.

Same as warrant with discretion.

8. Orders.

a) Court has an option of making a conditional sentence. Rule 30 (8).  Terms will be set out.  If a lump sum is ordered, the court may adjourn case to a day after the due date to see if paid. The court may make a ruling that if not paid,  that the Director can move ex parte for a warrant of committal. If not paid, without a new excuse, then jail.

b) If order to make ongoing periodic payments, then the court will usually require the warrant of committal motion to be served personally. Rule 30 (9). The payor can bring a motion to vary or extend the time. Under the CJA they can seek relief from penalty and under the rules they can move to extend the time. The committal hearing is NOT a de novo hearing. Director v. Levenson (1990) 24 ACWS (3d) 356 (OCJ). The payor must show cause why they shouldn’t be committed. 
If the payor fails to make a payment as required under the conditional default order, a warrant of committal ought not to issue automatically unless the court has actual evidence of a breach under the conditional order. The court may not take judicial notice of the breach. The payor must be given notice of an opportunity to refute or to explain the failure to pay, whereupon a warrant of committal may or may not issue. That is the purpose of subrule 30 (9).  This rule is the natural sequel to Rule 30 (8). This follows the procedure in Lindsay 1992 38 RFL (3d)12.

The effect of including a committal order in the event of a default provision in the temporary order creates a real possibility that the payor could be incarcerated without a default hearing being conducted and without his counsel being able to make submissions. This would be inappropriate, as it remained to be seen if after a hearing and submissions, incarceration would have been ordered. Fischer v. Director [2008] O.J. No. 1425.
Enforcement legislation should still be viewed as remedial rather than punitive. Saunders 10 RFL (3d) 294 and Director v. Winter [1996] W.D.F.L. 304.
Even if the court feels the payor can pay, it still has the discretion to decline to enforce. See Director v. Kopyto (1996) O.F.L. R. 10:033 (Ont. Prov. Div.), where payor had paid kids directly when mother not mentally able to handle money. 

The court has no authority to stop FRO from reporting a defaulting payor to the credit bureau. Anderson (2004) 9 RFL (6th) 19 (Ont.SC.).

8.     Jail

If ordered, the payor will be asked to step into custody, and the judge will sign a warrant of committal.
Imprisonment is a last resort. Something more than non-payment is required. The payor’s conduct must demonstrate a willful and deliberate disregard for the obligation to comply with court orders. It is meant as a mechanism to enforce support and not as a means of punishing the payor. Fischer v. Director 2008 ONCA 825 (CA). The maximum jail time should be reserved for the most severe cases. Director v. Kirkpatrick (2008) 60 RFL (6th) 435 (SCJ).

9. Temporary Default Orders


Should not accept a term for committal unless the payor has had the opportunity to make specific submissions regarding the committal term. Section 41 (9) is to be remedial, not punitive. Penalty of last resort. Fischer v. Ontario (Director, Family Responsibility Office) 2008 CarswellOnt2118 (SCJ). Appealed:  2008 ONCA 825. Dismissed, but two key passages are as follows:

Recognizing that a statute gives the court the power to make a committal order as a term of a temporary order made in a default proceeding does not, of course, speak to the propriety of imposing that term in any given case.  The FRSAEA and predecessor legislation dealing with the enforcement of default orders have always regarded imprisonment for non-payment of those orders as the enforcement mechanism of last resort.  Something more than non-payment is required.  The payor’s conduct must demonstrate a wilful and deliberate disregard for the obligation to comply with court orders:  see e.g. Morrison v. Allen (1987), 11 R.F.L. (3d) 225 (Ont. Div. Ct.), at para. 11, aff’g on this point Allen v. Morrison (1986), 4 R.F.L. (3d) 113 (Ont. Dist. Ct.); Ricafort v. Ricafort 2006 ONCJ 520 (CanLII), (2006), 35 R.F.L. (6th) 210 (Ont. Ct. J.), at para. 49; Ontario (Director of Family Responsibility Office) v. Belic 2006 CanLII 22811 (ON S.C.), (2006), 30 R.F.L. (6th) 127 (Ont. S.C.), at para. 29.

and:
The liberty of a payor who is potentially the subject of a committal order is put in jeopardy if the order is made.  At a minimum, fairness in the context of a proposed order that could result in imprisonment requires that:

•        the court explain to the payor the nature of the proposed committal order and the effect it could have on the payor’s liberty;

•        the court explain to the payor why it is considering making the committal order;  and

•        the payor be given an opportunity to respond to the reasons offered by the court and to advise the court of any additional facts that may be relevant to the court’s decision to make the order.
It is best left to the wisdom of individual judges in individual cases to decide exactly how to ensure that the payor is given the necessary information and the opportunity to put his or her position forward.  We do, however, accept that the context in which the proposed order is being considered must be borne in mind in deciding what steps are necessary to ensure that the payor is treated fairly.
Roman recommends the following wording for these orders:


A more carefully worded conditional committal order [one that follows the language of subrule 30(8) and subrule 30(9)] might look something like this:

This court orders that:



.  .  .

5.
Andrew Fischer shall be committed to prison for a period of xx days.


6.
The committal order in paragraph 5 is suspended on the following condition: namely, that Andrew Fischer is to pay the ongoing order of child support and spousal support of $1,955.00 per month, starting on 1 January 2008.


7.
In the event of a breach of the condition in paragraphs 5, the party alleging the breach shall prepare an affidavit in Form 32C [Affidavit for warrant of committal] and make a motion (with personal service) for a warrant of committal against Andrew Fischer.

      -
Any term that can be put into a temporary order can be put into a final order. S. 41 (14) FRO Act.
· Default hearings and change motions can be heard together s. 41 (21) FRO Act.
· Can vary default order if material change in circumstances since the default hearing. S. 41 (15). The change can’t be one that was within the reasonable anticipation of the parties or court when it made the order. Director v. Vaccari [1989] WDFL 698 (Ont. Prov. Div.).

REFRAINING ORDERS

1. Must be made in the court that made the original order.

2. If they come after 30 days, no jurisdiction, cannot be extended.

3. The payor needs to serve the FRO. They must file the financial statement and proof of income.

4. Test: Must show that have a good prima facie case on the variation Figliolo v. Director (2008) 56 RFL (6th) 457 (OCJ).
5. The FRO lawyer usually has the draft order ready.

  In Comrie v. Comrie, [2001] O.J. No. 4467 (S.C.J.), Timms J. held:

 

“If a payor can demonstrate a prima facie case for a change, then it is just to make a refraining order that reflects that prima facie case.”

 In Garneau v. Director, Family Responsibility Office, [2010] ONSC 2804 (S.C.J.), Quinlan J. refused to grant a refraining order because the payor did not come to the court with clean hands.
The provisions in the Family Responsibility and Support Arrears Act relating to the suspension of a payor’s driver’s licence are there for a reason – to provide consequences if there is default in payment of support obligations so as to discourage such default. The effectiveness of this provision would be blunted if refraining orders were granted as a matter of course. Court should look at finances, payment history, timeliness in application, need for driver’s license, merits of claim. Locke v. Locke, 2010 ONSC 6055 (CanLII).
Other Enforcement Issues
1.
Termination - Motions to terminate support are not change motions. The director is not a party. S. 8 (6) and (14) of FRO Act.
2.
Reimbursement - Unreasonable delay in seeking reimbursement can result in denial. Janes (2002) 30 RFL 5th, 127 (Nfld. SC.). Reimbursement of child support can be set-off spousal support. Redman (2006) 33 RFL 6th (Man. CA.). Failure of recipient to respond to reasonable requests of child’s status is a significant factor. Lee (2003) 40 RFL (5th) 170 (OCJ). No reimbursement if learn not the father. Shortt v. Raft (1984) O.J. No. 727 (Ont. Prov. Ct.). An assignee can be ordered to reimburse support. Cormier 2005 ONCJ 233.  Spousal support overpayment can be reimbursed. Rajic (2002) 25 RFL (5th) 162 (Ont. SCJ). Note: It won’t be enforced by FRO. 
3.   Section 48 – Lottery awards of over $1,000 shall be applied by Lottery Corp. to outstanding arrears. Court may make an order restraining disposition or wasting of assets that may hinder or defeat the enforcement of a support order. 
4.  Third Parties – s. 41 (5) – can add third party if financially connected and have sheltered assets to frustrate enforcement.  Can make any enforcement against them except jail. S. 41 (12). New partner was made jointly and severally liable for arrears and ongoing support payments in Ricafort 2006 ONCJ 520.
4. Staying Enforcement of Support orders

Garneau v. Ontario (Director, Family Responsibility Office), 2010 CarswellOnt 3409 (Ont. S.C.J.), Justice Quinlan summarized what he thought was the current test:

31 The Director has a duty to enforce support orders filed with her office and the authority to determine by what means her duties are to be carried out. An order staying the Director's enforcement power would preclude FRO from exercising its legislative mandate.

32 The Director is required to enforce a support deduction order that is filed in her office until the related support order is terminated and there are no arrears owing or until the support order and support deduction orders are withdrawn.

33 A support deduction order is not affected by an order staying the enforcement of the related support order unless the support order is also stayed. Proceedings to stay an ongoing support obligation raise issues of entitlement as the support payor is seeking to vary, albeit temporarily, support payments agreed to between the payor and the recipient. The Director is not a party to such proceedings.

34 The Director has the jurisdiction to consent to relief regarding the amount deducted by an in-come source for arrears under a support deduction order. Mr. Garneau did not request this relief.

35 Because Mr. Garneau did not plead a request for a stay of his ongoing support obligation, I find that he should not be entitled to that relief. However, I will go on to consider whether this court should grant that relief despite the fact that there was no request for it in the motion before me.

36 A motion to stay or suspend a support order is properly brought within a variation application pursuant to section 37 of the Family Law Act. On such an application, the court may discharge, vary or suspend a term of the order and relieve the applicant from the payment of part or all of the arrears. The basis for granting such relief would be a material change in circumstances [citing s. 37(2) of the FLA].

37 A stay of enforcement should only be granted where a support payor has demonstrated a prima facie case on the merits of the variation application and has come to court with "clean hands". [citing Halstead v. Halstead, [1993] O.J. No. 1781 (Gen. Div.) and Yip v. Yip, supra]. Even if I were to assume that the motion to suspend enforcement of support included a motion to stay the ongoing support obligation, I find that Mr. Garneau has not established the substantive grounds for relief on the merits of his case.

