



       Custody/Access
Access

General Principles
Maximum Contact:
The child should have maximum contact with both parents if it is consistent with the child’s best interests.  Gordon v. Goertz [1996] 2 S.C.R. 27. This even applies when the child is reluctant to see a parent. Maximum contact principle also applies under provincial cases, even though not set out in CLRA. Cavannah v. Johne [2008] O.J. No. 5027 (SCJ).
Children are very adaptable, and they can adapt quite readily to alterations that occur in access arrangements: see Kelly and Lamb (2000), and Kelly (2005).  The empirical research discussed by Dr. Kelly in her 2005 study appears to support the intuitive conclusion that maximum contact with both father and mother is beneficial to the child, cited in Warcop v. Warcop, 2009 CanLII 6423 (ON S.C.).
As a general rule if access has proceeded for several years, it should not be stopped unless there is a serious threat to the child. Wilkinson-Hughes v. Hughes [2008] O.J. No. 736 (Ont.S.C.).
The best interests of the child have been held to be met by having a loving relationship with both parents and that such a relationship should be interfered with only in demonstrated circumstances of danger to the child’s physical or mental well-being. Pastway (1999) 49 RFL (4th) 375 (SCJ).

Religion:

An access parent is entitled to share their ordinary lifestyle, including religion with a child. The other parent cannot interfere with how the other parent spends their time with the child , unless the activity poses a risk to the child, or otherwise is not in the child’s best interests. Young v. Young[1993] 4 SCR 3.

Facilitating Relationship:

Absent concern about such issues as abuse, each parent should be expected to support the children’s relationship with the other parent, and to take steps to ensure that the children have a positive attitude about that relationship. Ayotte v. Bishop [1996] O.J. 4810 (OCJ). Where there are equally qualified parents, who would best facilitate access is a big factor. Huisman v. Stafaniw (1997) 26 RFL (4th) 406 (Ont. General Div.).

Linkage with child support:

Courts should not link access and child support.  McGonegal v. Young 2004CarswellOnt. 5105.

Delegation:

The court should not delegate what access is to be provided to a third party. Ontario (Official Guardian) v. Strobridge (1994) 4 RFL (4th) 169 CA.
Rights of Access Parent

An access parent has the right to visit and be visited by a child and the same right as a parent to make inquiries and to be given information as to the health, education and welfare of the child. S. 20(5) CLRA

An access parent is entitled to share his or her ordinary lifestyle, including religion with a child. A custodial parent has no right to interfere with how a child spends his or her own time with an access parent, unless the activity poses a risk to the child, or is not in the child’s best interests.  Young [1993] 4 S.C.R. 3.

Supervised or No Access:

 In order to introduce a child to a parent, supervised access may be appropriate. Tang v. Ryckman 1993CarswellOnt 1686 (GenDiv). Usually not intended to be long-term, unless special circumstances. Merkand 2005CarswellOnt 712 (CA). Suspicion of risk concerns, without evidence, is not a proper basis for ordering supervised access. Tzaras 2007 CarswellOnt 8327 (Sup.Ct.). Supervised access is beneficial for children who require gradual reintroduction to a parent, or whose safety requires it until such time as the parent is sufficiently rehabilitated and a child is no longer in danger of physical or emotional harm. Najjardizaji v. Mehrjerdi [2004] O.J. No. 5472 (OCJ). 
Miller v. McMaster, 2005 CarswellNS 420 (N.S. S.C.): "supervised access is not a long-term solution to access problems which usually arise in high conflict custody and access cases where distrust and negative parental allegations abound. Supervised access is appropriate in specific situations, some of which include the following:
a) Where the child requires protection from physical, sexual or emotional abuse;

b) Where the child is being introduced or reintroduced into the life of a parent after a significant absence;

c) Where there are substance abuse issues; or

d) Where there are clinical issues involving the access parent.

The party who seeks to reduce normal access will usually be required to provide a justification for taking such a position. The greater the restriction sought, the more important it becomes to justify that restriction.  M.A. v. J.D. [2003] O.J. No. 2946 (OCJ).

 A parent does not have an absolute right of access, however, refusing access should only be ordered in extreme circumstances. Worthington 2000CarswellOnt 4889 (Sup.Ct.). Must consider it where all other options have been tried and haven’t worked.
There is a presumption that regular access by a non-custodial parent is in the best interests of children. The right of a child to visit with a non-custodial parent, to know and maintain or form an attachment to a non-custodial parent is a fundamental right and should only be forfeited in the most extreme and unusual circumstances. Jafari v. Dadar [1996] 42 RFL (3d) 349 (CA).

A court may restrict access if a parent uses access as an opportunity to denigrate the other parent.  J.M. v. M.M. [2000] O.J. No. 142 (SCJ); Frost v. Allen [1995] M.J. No. 111 (Man.QB)- where denigration severe, access denied. 
A court may limit or cancel access to minimize risk to a child from a parent’s conduct or lifestyle: W.(B.H.) v. W.(S.M.). [2001] S.J. No. 161 {QB). Long term harassment and harmful behaviours towards the custodial parent causing the parent and child stress has qualified. Stewart v. Bachman [2003] O.J. No. 433 (SCJ); Dixon v. Hinsley [2001] O.J. No. 3707 (OCJ). 
In V. S. J. v. L.J.G., [2004] O.J. No. 2238 (S.C.) at para. 135, Blishen J. provided an useful overview of the factors that have led courts to terminate access:

             1.       Long term harassment and harmful behaviours towards the custodial parent causing that parent and the child stress and or fear. See M.(B.P.) v. M.(B.L.D.E.),   supra; Stewart v. Bachman, [2003] O.J. No. 433 (Sup.Ct.); Studley v. O'Laughlin,         [2000] N.S.J. No. 210 (N.S.S.C.) (Fam.Div.); Dixon v. Hinsley, [2001] O.J. No.          3707.

            2.     History of violence; unpredictable, uncontrollable behaviour; alcohol, drug abuse which has been witnessed by the child and/or presents a risk to the child's safety and well being. See Jafari v. Dadar, supra; Maxwell v. Maxwell, [1986] N.B.J.No. 769 (N.B.Q.B.); Abdo v. Abdo 1993 CanLII 3124 (NS C.A.), (1993), 126 N.S.R. (2d) 1 (N.S.C.A.); Studley v. O'Laughlin, supra.
            3.     Extreme parental alienation which has resulted in changes of custody and, at times, no access orders to the former custodial parent. See Tremblay v. Tremblay 1987 CanLII 147 (AB Q.B.), (1987), 10 R.F.L. (3d) 166; Reeves v. Reeves, [2001] O.J. No. 308 (Sup.Ct).

            4.     Ongoing severe denigration of the other parent. See Frost v. Allen, [1995] M.J. No. 111 (Man.Q.B.); Gorgichuk v. Gorgichuk, supra.

            5.     Lack of relationship or attachment between noncustodial parent and child. See Studley v. O'Laughlin, supra; M.(B.P.) v. M.(B.L.D.E.), supra.
            6.     Neglect or abuse to a child on the access visits. See Maxwell v. Maxwell, supra.
            7.   Older children's wishes and preferences to terminate access. See Gorgichuk v. Gorgichuk, supra; Frost v. Allen, supra; Dixon v. Hinsley, supra; Pavao v. Pavao, [2000] O.J. No. 1010 (Sup.Ct.).

       Blishen J. was also careful to remark at para. 136: 

            None of the above cited cases deal with one factor alone. In every case, there are a multitude of factors which must be carefully considered and weighed in determining    whether to terminate access is in the best interests of the child.

 
Blishen J. went on to remark that in her view, supervised access should always be considered as an alternative to a complete termination of the parent/child relationship, remarking at para. 140:

         
 Clearly, if there has been an attempt at supervised access which has proven unworkable, such as where the child remains hostile to the father during the visits; the child reacts       badly after visits; or, where the access parent continually misses visits or is inappropriate  during the access then termination must be considered. See Studley v. O'Laughlin, supra; Worthington v. Worthington 2000 CanLII 22469 (ON S.C.), (2000), 13 R.F.L. (5th) 220 (Ont.Sup.Ct.); Lacaille v. Manger 1994 CarswellOnt 2089; Dixon v. Hinsley, supra.

Alienation – A(A.) v. A.(S.N.) 2007CarswellBC 1591( CA).- must look at child’s long-term interests; even if child upset by move, best not to be with the alienator.
“For most children, fundamental to their identity is an ability to love and accept love from each available parent.” R. Getliffe-Grant 2006 CarswellBC 3233 (BCSC). Cox v. Stephen (2003) 47 RFL 5th 1 (CA.) - Court upholds joint custody to prevent alienation.

Failure to provide access can be “emotional abuse” and subject to a protection application. Orszak v. Orszak (2000) 8 RFL (5th) 350 (Ont. SCJ).

Donald v. Leyton, 2008 CarswellOnt 1967 (Ont. S.C.J.): Part of growing trend to transfer custody if alienation, child 2.5 years old. Also done in Johnson v. Ross-Johnson 2009 CarswellNS 398.
Joint custody order with shared parenting made where alienation. It was found necessary to preserve father’s parenting rights. Trepanier v. Cadieux-Trepanier [2008] 49 RFL 6th 399 (SCJ).
S.G.B. v. S.J.L., 2009 CanLII 24230 (ON S.C.); a determination of what is in a child’s best interests is specific to the needs and circumstances of that child.  It would be wrong to decide how best to address the problem on the basis of general evidence as to what works in cases of parental alienation. 

Justice John Harper wrote about the dangers of cases getting sidetracked by allegations of parental alienation in McAlister v. Jenkins [2008] O.J. No. 2833 (SCJ-Family).
172     In order for me to consider such a drastic step, as was in the recommendation of Dr. Warshak in the J.K.L. case, I need very strong expert evidence about the impact on these children given their present life circumstances. I find that the type of solution espoused by Dr. Blake does not address the impact of these children being taken away from many family members who are extremely important to these children and very much attached to them.

175     Dr. Blake represented to me that it was generally accepted by clinical professionals that, in severe cases of alienation, the preferred solution is to sever the ties with the promulgator of the alienation and provide re-unification therapy for the alienated child. That fact cannot be supported. I give no weight to the opinions of Dr. Blake.
Cases where sent to Warshak workshop are: J.K.L. v. N.C.S. [2008] O.J. No. 2115 (SCJ); A.G.L. v. K.B.D. [2009] O.J. No. 180 (Ont. SCJ); Filaber v. Filaber [2008] O.J. No.4449 (SCJ).
Assessments (also see under Evidence file) – not a panacea and should not be ordered in every case. There must be a benefit to the judge of expertise otherwise not available to the court to justify the cost, delay and intrusion. Haggerty 2007 ONCJ 279.(OCJ).
It is not to be used as a fishing expedition. The court needs to be careful ordering it as it is not a scientific inquiry, it will often be based on hearsay evidence, and can have a disproportionate affect on the final result. The onus is on the moving party to establish it. Mantesso (1991) 4 RFL 128 (Gen.Div.)
Abrego v. Abrego {2006} ONCJ 500 – reliance on an assessment is not so bad with temporary access order. A distinction can also be drawn between the factual findings of the assessor based on direct observations and the recommendations.  This approach was also taken in Medvis v. Peters (2002) 27 RFL (5th) 66.

An assessment was heavily relied upon even with the trial list a few weeks away in Kerr v. Hauer, 2010 ONSC 1995 SCJ (CanLII).
Best Interests – Useful questions to ask – C. (J.R.) v. C. (S.J.), 2010 CarswellNS 126 (N.S. S.C.):
• What does the parent know about child development and is there evidence indicating what is suggested to be known has been or will be put into practice?

• Is there a good temperamental match between the child and the parent?

• Can the parent set boundaries for the child and does the child accept those restrictions without the need for the parent to resort to harsh discipline?

• Does the child respond to the parent's attempt to comfort or guide the child when the child is unhappy, hurt, lonely, anxious, or afraid?

• Is the parent empathetic toward the child? Does the parent enjoy and understand the child as an individual or is the parent primarily seeking gratification for his or her own personal needs?

• Can the parent examine the proposed parenting plan through the child's eyes and reflect what aspects of that plan may cause problems for, or be resisted by, the child?

• Has the parent made changes in his or her life or behavior to meet the child's needs, or is he or she prepared to do so for the welfare of the child?

Biological Parents –have preferred status over others Foster v. Allison (2003) 44 RFL 5th 78 (SCJ).
Change of Name – Hornan 2007CarswellMan421 (ManQB). Consider the age of the child, the length of time that the custodial parent has had sole custody, whether there is a continuing close relationship between the child and the non-custodial parent and whether, if there are, the surname used by the siblings. The test is always best interests. Should also consider the motivation of the moving party.
Children’s Lawyer Role – Courts have sanctioned The Office of the Children's Lawyer taking a position different from that expressed by the children where there is evidence that the child's views and preferences were not independent (Boukema v. Boukema, [1997] O.J. No. 2903 (Gen. Div.); Reeves v. Reeves, [2001] O.J. No. 308 (S.C.J.); Children's Aid Society of the Regional Municipality of Waterloo v. B.A., [2005] O.J. No. 2844 (Ont. C.J.); Filaber v. Filaber, [2008] O.J. No. 4449 (S.C.J.)).
Child’s Wishes- Lanfrey Apr.4/07- Mossip. – wishes of older child (16) only one factor. However, in Kincl v. Malkova, 2008 ONCA 524 (CanLII), child age 14, not forced to see father, where no contact for three years. The judge should not allow the comments of the child to be the sole basis of the judgment while disregarding other evidence of what may actually be in the child’s best interests. Ultimately the weight to be attached to an expression of preference depends on the facts and is a function of age, intelligence, apparent maturity, and the ability of the child to articulate a view. See:.Stefureak v. Chambers, [2004] O.J. No. 4253 (S.C.J.)

Child, age 10, forced to have access despite wish not to, and 3 yr. separation - Darby v. Darby, 2009 CanLII 1135 (ON S.C.)- “the child’s best interests in this case require that C.J. have a relationship with both parents in order to develop into a healthy adult. If he is not given access to his father his fear and anger will fester in a virtual vacuum. Or worse, it will continue to be fuelled and exacerbated by the attitudes of his mother and her allies towards the respondent. C.J. needs to be given the opportunity to know his father for what he really is, apart from what C.J. has heard about him from his mother and others, and, beyond what he remembers from the hostile pre-separation home environment.”
Child’s wishes given less weight where one parent has undermined the relationship with the other parent. Pettenuzzo-Deschene v. Deschene [2007] O.J. No. 362; Tock [2006] O.J. No. 5324: A.G.L. v. K.B.D. [2009] O.J. No. 160
The ability of the OCL to take a position different from that expressed by the children has been sanctioned where there is evidence that the child’s views and preferences are not independent. A.G.L. v. K.B.B. [2009] O.J. No. 180 (SCJ), Filaber [2008] O.J. No. 4499 (SCJ).
Counseling – Kaplanis (Ont.CA) – court has no jurisdiction to order parental counseling. However, the court can make a recommendation and it could be a relevant consideration in any future application, in determining child’s best interests. Likewise, the court cannot order a parenting coordinator to make decisions as this would be delegation, but the court can order parenting coordination to assist the parties in reaching agreement. Hunter 2008 BCSC 403.
Disclosure – Where the mother’s ability to care for the children due to medical reasons was in issue, the court ordered production of records from her doctor, social worker and psychologist. The court said this overrides the mother’s privacy interests. Black 2008 Canlii 5959 (OSCt.). The best interests of a child take precedence to privacy rights. When the mother had mental health issues, regular medical updates were required. Snodden [2004] O.J. No. 1987.
Discretion - Custody and access decisions are inherently an exercise in discretion. Case-by-case consideration of the unique circumstances of each child is the hallmark of the process. This discretion vested in the trial judge enables a balanced evaluation of the best interests of the child and permits courts to respond to the spectrum of factors which can both positively and negatively affect a child. Van de Perre v. Edwards, 19 R.F.L. (5th) 396 (S.C.C.):
Grandparent Access – Chapman 15 RFL (5th) 46 (Ont. CA). Grandparents do not have a legal right of access to grandkids. The test is always best interests, and the courts will give considerable weight to the wishes of the custodial parent. The onus is on the grandparents to show it is in the children’s best interests. It is not in the best interests of the children to be caught up in a real conflict, however the court must be vigilant to prevent custodial parents from alleging hypothetical conflicts as a basis for denying contact. Where there is real conflict, a child’s best interests will rarely be served by a custody order.  Branconnier2006CarswellBC (SC)- the wishes of the parent must not be interfered with absent some evidence of willful disregard for those interest. Good review of law in Barber v. Mangal 2009 ONCJ 631.
Grandparents aren’t on equal footing as parents. Singh v. Batoolall [2009] O.J. No. 1046 (SCJ).

Grandparents awarded custody over father. Biological connection is only one of the factors in determining best interests. Sui v. Law 65 RFL 6th 37 (OCA).

High Conflict – 
The reasons of Mr. Justice J.C. Murray in the case of Jackson v. Jackson 2008 CanLII 3222 (ON S.C.), [2008], 50 RFL (6th) 149, paragraphs 7 - 25 highlight the toxic effect of parental conflict on children.  Numerous studies demonstrate the significant negative impact parental conflict has on children which continues in both the short and long term and is a major source of harm to children.   

Immigration Cases  

Leading Decision: J.H. v. F.A. 2009 ONCA 17-  The purpose of non-removal orders under the CLRA is not to frustrate the deportation of persons who have been ordered removed from Canada pursuant to the relevant immigration legislation but to prevent parents from removing children from the jurisdiction in contested family law proceedings: see Wozniak v. Brunton (2004), 1 R.F.L. (6th) 429 ( Ont. S.C.), at para. 23; Varvara v. Constantino, [2005] O.J. No. 861 (Q.L.), at para. 33.  It is not open to applicants scheduled to be removed by federal immigration authorities to use the family courts to stay in Ontario “under the guise of determining [the] best interests of a child”: Augustin v. Canada (M.P.S.E.P) and Leonty (27 February 2008), Toronto 07/FA/014805 ( Ont. S.C.), at para. 9.
 In this case, there was no family law dispute with respect to incidents of custody between the parents.  One child’s father had not participated in the proceedings at all.  The other had no desire for custody.  There was no suggestion that any of the parties had any interest in removing children from Ontario.  The relevant paragraphs of the order were aimed not at the parents of the child but at the respondent Ministers pending the outcome of the H&C application.  The CLRA should not be used to frustrate the IRPA.  The IRPA and related legislation is the forum in which to address immigration and related claims.

   In any event, even if the motions judge’s order was restored, recent jurisprudence from the Federal Court of Appeal, the court charged with the primary responsibility of interpreting the IRPA, indicates that the CLRA order would not affect a s. 50(a) statutory stay of the removal order.  In Idahosa v. The Minister of Public Safety and Emergency Preparedness, 2008 FCA 418, Evans J.A. on behalf of a unanimous court, held at para. 59: [p]aragraph 50(a) does not apply to a provincial court’s order awarding custody to a parent of Canadian-born children for the purpose of delaying or preventing the enforcement of a removal order against the parent, when there is no lis respecting custody that is unrelated to the removal. 
Wozniak #1 therefore stands for the principle that existing removal orders are not a bar to assumption of jurisdiction in motions for custody. But it also stands for the statement that there must, in fact, be a genuine family law lis in each case in order for the Court to assume jurisdiction. This must be considered in each case on its facts. J.H. v. F.A. above.
A non-removal order will not operate as a stay of deportation against a parent under s.50 of the Immigration Act. Thompson-Blake v. Canada (Public Safety and Emergency Preparedness) 2008 FC 572 (Canlii).

Joint Custody and Parallel Parenting
Starting Point: It should only be considered where both parents have a strong claim for custody. Only then, should the court look at communication and cooperation. If one person’s behaviour is problematic, it shouldn’t be ordered.

Most joint custody decisions are made following a trial of the issues. Cojbasic 2008CarswellOnt 1230(SCJ).
Kaplanis (Ct. of Appeal) 2005 CanLII 1625 (ON C.A.).
1. There must be evidence of historical communication between the parents and appropriate communication between them.

2.  It can’t be ordered in the hope that it will improve their communication

3. Just because both parents are fit does not mean that joint custody should be ordered

4. The fact that one parent professes an inability to communicate does not preclude an order for joint custody.

5. No matter how detailed the custody order there will always be gaps and unexpected situations, and when they arise they must be able to be addressed on an ongoing basis.

6. The younger the child, the more important communication is.

Most recent case is Giri v. Wentges, 2009 ONCA 606 (CanLII) which says:

[10]         Second, as this court has repeatedly held, joint custody requires a mutual commitment between parents to cooperate on matters pertaining to the raising of their child, and an ability for the parents to put their own interests behind those of the child. The Ontario Court of Appeal in Kaplanis v. Kaplanis [2005] O.J. No. 275 has made it  clear that an interim custody order and how it has worked is a relevant consideration for the trial judge. Ladesic-Hartmann v. Hartmann, 2008 CanLII 25719 (ON S.C.)
Graham v. Bruto, 2008 ONCA 260, the court of appeal stated clearly that the joint custody and parallel parenting option was not in the best interests of the child of that family because the parents disagreed on too many important issues that affected the child’s best interests. Also in Roy v. Roy, 2006 CanLII [2006] O.J. No. 1872
Ladisa- 2005 O.J. No.275 – (C.A.) the court did not interfere with joint custody order. Despite the intense conflict between the parents, in emergencies and when the parents had an opportunity to consider the real interests of their children, they behaved appropriately. They coexisted at the doctor, at school functions and activities. Those circumstances supported a joint custody.
Ursic 2006 CanLII 18349 (Ont.CA) -  Joint custody or parallel parenting was considered necessary to keep the “innocent” parent in the child’s life. One cannot be the instigator of high conflict and then argue in favour of joint custody. Also see Garrow v. Woycheshen [2008] 64 RFL 6th 459 (OCJ).
The issue is less whether there is conflict, but rather whether it relates to communications affecting the children, why it is occurring and who is primarily responsible for its cause  Wood 2005 O.J. No. 3691,St.Pierre 2005 O.J. No. 1736

The Court of Appeal has upheld joint custody or parallel parenting in the absence of reasonably effective communication between the parents only where it has been necessary to sustain a child’s contact with a parent who has been subjected to a campaign of alienation.  So, for example, such an order was upheld where a mother had laid down a pattern of resisting the father’s access and was found by the trial court to be unable to appreciate the importance of the relationship with their children.  See Andrade v. Kennelly, 2007 ONCA 898, 46 R.F.L. (6th) 235, [2007] O.J. No. 5004, 2007 Cars​well​Ont 8271 (Ont. C.A.).
One cannot be the instigator of the conflict and claim sole custody. The court opined that, as the instigator of high conflict, the mother was estopped from arguing against joint custody. (Garrow v. Woycheshen, SFLN/2009-032, [2008] O.J. No. 5422, Ontario Court of Justice)
 Where a conflict between parents (such as an inability to communicate effectively) is primarily the fault of one, that parent should not be able to use the conflict as justification to oppose a joint — or shared — parenting order.  To do so allows an obdurate parent to engineer a result in his or her favour.  However, where, as here, the conflict is extreme and there is substantial blame to be leveled against both parents, a joint — or shared — custody approach is not appropriate. Geremia v. Herb 2008Canlii19764 (Ont. SC). 
 Mol v. Mol [1997] O.J. No. 4060  (Ont.S.C.) an unwillingness to share custody should not preclude an order of joint custody if the court considers such unwillingness to be the manifestation of temporary personal hostility engendered by the trauma of recent separation”. 

Griffiths 2005 CarswellOnt 3209 (OCJ).– courts do not expect communication between separated parties to be easy or comfortable, or free of conflict. a standard of perfection is not required, and is obviously not achievable. Warcop v. Warcop, 2009 CanLII 6423 (ON S.C.) The issue is whether a reasonable measure of communication and cooperation is in place, and is achievable in the future, so that the best interests of the child can be ensured on an ongoing basis. 
Growen v. MacKenzie 2008ONCJ 170 (OCJ) – court should look at how parents parented prior to the separation to determine if co-parenting and co-operation is possible, if it believes that the parents can return to this after the stress of litigation is over.
Parallel Parenting: 
This envisages that the parents have equal status and exercise the rights and responsibilities of custody independent from one another. It has become a form of joint custody, which does not depend as much on cooperation and communication. Cox v. Stephen (2002) 30 RFL 5th 54 (OCA).

It was ordered (together with joint custody) where mother was systematically trying to limit the father’s relationship with the children without reasonable cause. Trepanier v. Cadieux-Trepanier 163 ACSW (3d) 988. (Ont. Sup. Ct.).

This concept is used to signal to both parents that that they are to both have an important role in the child’s life and must avoid undermining the other’s relationship. V.(D.T.) and G. (G.) [2007] O.J. No. 3924 (SCJ)

Review of cases where ordered in Hajkova v. Romany, 2011 ONSC 2850 (CanLII): The courts in recent years have found that in cases where there is conflict between the parents, but there is a degree of cooperation between them in the care of the children, that it may be in the best interests of the children that they have joint custody of the children.  An order may be put in place for parallel parenting. 
 In Brook v. Brook, [2006] O.J. No. 1514 (SCJ), Justice Quinn, notwithstanding some misconduct on the part of the father, found on analysis that this did not significantly impact on his ability to care for the parties’ four-year-old child.  He ordered that the parties have joint custody.

Parties still co-habiting 
– In limited circumstances, if it is in the child’s best interests, the court can make a custody order where the parties are still together. Mead v. Aerssen 2009ONCJ 709.
Positive Factors in favour of ordering joint custody:

Coordinating schedules, sharing clothes, car seats, jointly dealing with doctors, access proceeding without incident, post-separation conflict less than pre-separation conflict, agreeing on extended access, good payment history, one parent assuming joint debts, agreeing on counseling, using communication book, children thriving

Evidence can come from assessors, teachers, co-workers, friends, service providers, coaches etc.

Mobility – 
Relevant factors are set out in Gordon v. Goertz [1996] 2 S.C.R. 27

a)
no legal presumption in favour of de facto custodial parent.

B
)focus is on the best interests of the child and not the wishes of the parent

c)
the court should consider the existing parenting arrangement

d)
the desirability of maximizing contact with both parents.

e)
the views of the child

f)
custodial parent’s wishes to move are only considered if they are relevant to their ability to meet the needs of the children.

g)
disruption to the child by change in school, community and family they have come to know.

Factors for interim move are set out in Plumley (1999)O.J. No. 3234 (Ont.Fam.Ct.):

1. 
A court will be more reluctant to upset the status quo if there is a genuine issue for trial.

2. 
There can be compelling circumstances that permit the move, such as financial benefit that may be lost if the move is prevented. Also see D.P. v. R.B. [2007] PEIJ No. 53 (CA), the best interests of the children demand some level of stability unless there are compelling circumstances.

3.
May be permitted if genuine issue for trial, if there is a strong probability the custodial parent will win at trial.

Nunweiler 5 RFL (5th) 442 (BCCA) – on an originating application (Gordon was a variation) the following Gordon factors are relevant: the desirability of maximum contact; the views of the child; the reason for moving where relevant to meeting the needs of the child; disruption to the child of a change in custody; and disruption to the child on removal from family, schools, and community. On an initial application, there is no pre-existing determination that the relocating parent is the parent best suited to meeting the child's needs. The parent's wish to move is simply a factor. The Court of Appeal noted that under Nunweiler, the parent's reasons for moving are relevant only if they disclose an improper purpose, such as the intent to thwart the other parent's relationship with the child. Absent improper motive, the reasons are not relevant to the analysis.
Good review of factors and updated law in Butler v. Percy, 2009 CanLII 46443 (ON S.C.), also in Ashman v. James, 2008 ONCJ 786, where the following is set out:
The principles that I have gleaned from the cases where a move is prohibited include the following:

	
	(a)
	the custodial parent is moving for an improper purpose such as to frustrate an access parent’s relationship with the child: Jantzi v. Jantzi, 2003 Cars​well​Ont 5370 (Ont. S.C.).

	
	(b)
	the custodial parent is moving away from something, not to something: Bjornson v. Creighton 2002 Cars​well​Ont 3866 (Ont. C.A.).

	
	(c)
	the move would completely sever the relationship between the access parent and the child because of distance and prohibitive costs of access: Bartlett v. Bartlett, 2004 ONCJ 276.

	
	(d)
	the parents shared equally the tasks of parenting and to some extent the time involved with the child: Saunders v. Saunders (Bilquist), 2005 Cars​well​NS 58 (N.S.S.C., Fam. Div.).

	
	(e)
	plans for the move are poorly thought out and fraught with uncertainty: Maillet v. Gauld, 2005 NBQB 23.


With respect to those cases where a move has been allowed, the following principles emerge:

	
	(a)
	the fact that the parents share joint custody is not sufficient to prevent a move: Johnson v. Cleroux 2002 Cars​well​Ont 787 (Ont. C.A.).

	
	(b)
	the fact that a parent’s access will be disrupted is not sufficient to prevent a move: Bjornson v. Creighton, supra.

	
	(c)
	custodial parent’s views and wishes are to be given serious consideration: Bjornson v. Creighton, supra.

	
	(d)
	reasons for move are bona fide and not made to frustrate access or relationship with access parent: Sheikh v. Sheikh , 2005 Cars​well​Ont 1690 (Ont. S.C.).

	
	(e)
	disruption in custody would have more serious consequences to the child than the disruption of moving: Lindsay v. Lindsay, 2002 Cars​well​Ont 4291 (Ont. S.C.).


Effect of Separation Agreement – There is no burden on a party to show a material change in circumstances when custody only in separation agreement, not a court order. Henderson 2005 BCCA 277.
Parenting Coordinators – There are many advantages in moving parenting issues from the courts to a parenting coordinator. It is a decision increasingly being made by separated parents and it is their decision alone. It is outside the jurisdiction of the court to delegate the court's authority to a parenting coordinator, or to dispense with the consent of a parent to an agreement for mediation/arbitration, or an agreement for parenting coordination services and arbitration in accordance with the Arbitration Act, S.O. 1991, c.17 and the Family Statute Law Amendment Act. Bozin v. Bozin, 2010 CarswellOnt 1492 (Ont. S.C.J.).
Police Enforcement –It is an order of last resort to be made sparingly and in exceptional circumstances. It can frighten children and polarize a difficult situation. Allen v. Grenier [1997] O.J. No. 1198 (General Div.).; Klinkhammer v. Klinkhammer 2009 ONCJ 630.
Procedure- Where custody has been dealt with in a divorce action, any variation proceeding must be brought under the Divorce Act. French v. McKenzie (2003) 38 RFL (5th) 81 (Ont.SCJ).

An application for custody is stayed, if protection proceedings are commenced. V.E. v. V.M. (1994) 9 RFL (4th) 349 (Ont. Gen. Div.)
Unless the court grants leave, a proceeding for custody or access under the CLRA is stayed if a divorce action is commenced. (s. 27 CLRA).
The Superior Court does not have jurisdiction to vary an OCJ order. Doherty-Mudler v. Mrowietz (2003) 43 RFL (5th) 313 (SCJ).
The court has jurisdiction to hear a variation motion where the case is under appeal where the order is no longer in the child’s best interests. Mantha v. Oliver (1994) 5 RFL (4th) 398 (Prov. Div.).

Primary Caregiver – Importance - Warcop v. Warcop, 2009 CanLII 6423 (ON S.C.) – Par: 85: There is some authority at the Superior Court level for the proposition that the primary caregiver should be given preference: see Brotherton v. Brotherton, [2006] O.J. No. 2844 (S.C.J.); and Spencer v. Spencer, [2006] O.J. No. 4144 (S.C.J.).  There is some danger, in my view, that any such principle could become a proxy for the now-discredited tender years doctrine.  At the time of separation, it is quite likely that very young children have been cared for, primarily, by their mothers.  However, empirical evidence suggests that infants form attachments to both parents at approximately the same age, between six and seven months, even though fathers typically spend less time with their infants than do mothers: see Kelly (2005), supra.  Thus, in my view, as mandated by McLachlin J. in Young, supra, a consideration of giving preference to the primary caregiver must be considered objectively, based on the evidence, and not from the perspective of any predisposition.

Primary Residence -    I find that a change to a week-about schedule does not necessarily mean that father cannot have primary residence.  While “primary residence” is not defined by statute, the case law contains examples where parents share time 50-50, and one of them has primary residence:  Phillips v. Myers, 2009 Cars​well​Ont 8746 (Ont. C.J.) (where parents alternated weeks, but one parent had primary residence); Seminoff v. Seminoff, 2007 Cars​well​BC 873 (B.C.S.C.) (where parents alternated days, but one parent had primary residence).  The designation “primary residence” may be needed, for example, to register a child in school. Tran v. Bissessar, 2010 ONCJ 377 (CanLII).
Same-Sex Parents: B.(J.S.) v. S. (D.L.) [2004] O.J. No. 16 (SCJ). This should not be a factor. The most important element in the healthy development of a child is a stable, consistent, warm and responsible relationship between the child and the caregivers. There is no evidence that same sex parents cannot provide this. Bubis v. Jones [2000] O.J. No. 1310 (SCJ).
Self-Help: Should be discouraged. Howard v. Howard [1999] O.J. No. 3164 (SCJ). The party was not allowed to argue status quo where self-help and only 3 months had passed. Nyari v. Velasco 2008 ONCJ 272 Canlii.
Separation: Court has the jurisdiction to make custody/access orders even if the parties have not separated. Mead v. Aerssen (2009) 90 RFL (6th) 440 (OCJ).
Separation Agreement – Change by Application - In an application which seeks to vary a custody agreement between the parties, the court must have reference to the Supreme Court of Canada’s decision in Miglin v. Miglin, [2003] 1 S.C.R. 303:  see Hearn v. Hearn, [2004] A.J. No. 105 (Q.B.) and Carrière v. Giroux, [2006] O.J. NO. 1532 (S.C.J.).  The court must examine the separation agreement to see if it is consistent with the overall objectives and values in the Divorce Act.  Therefore, the court must consider the best interests of the children, while considering the importance of the parents’ autonomy in reaching their own agreement. See: Blois v. Gleason, 2009 CanLII 23109 (ON S.C.).
Siblings: The court should try to ensure that siblings are raised together in the absence of compelling evidence to separate them in their formative years. Hurdle (1991) 31 RFL (3d) 349. Voortman,  4 R.F.L. (4th) 250 (Ont. C.A.)
Status Quo (Temporary custody)
In making an interim custody order, a court should generally maintain the status quo in the absence of important reasons suggesting that change is necessary in the child’s best interests. McEachern (1994) 5 RFL (4th) 115. Generally it is not in a child’s best interests to be subjected to a change in her residential arrangements if the possibility of yet another change is right around the corner because of an impending trial. Status quo is an important consideration in a custody case: Denny v. Bartkiewicz, [2003] O.J. No. 2498 (S.C.); Van Bilsen v. Van Bilsen, [2003] O.J. No. 4657 (S.C.); Barcier v. Smith, [2003] O.J. No. 1557 (S.C.).
LeBlanc v. Khallaf, 2010 CarswellNS 376 (N.S. S.C.): "[W]hat temporary living arrangements are the least disruptive, most supportive and most protective for the child. In short, the status quo of the child, the living arrangements with which the child is most familiar, should be maintained as closely as possible."
If one party leaves with the home with the child, without cause, that party should not be able to rely upon the status quo.- Lisanti v. Lisanti (1990) 24 RFL (3d) 174 (SCJ). Self-help is to be discouraged, status quo, in a fresh separation entails a look at the status quo when the family was together. Howard (1999) 1 RFL (5th) 375 (SCJ).
Kimpton v. Kimpton, 2002 CanLII 2793 (ON S.C.), cited with approval in Stukalenko v. Stukalenko, 2010 ONSC 6794 (CanLII): There is a golden rule which implacably governs motions for interim custody: stability is a primary need for children caught in the throes of matrimonial dispute and the de facto custody of children ought not to be disturbed pendente lite, unless there is some compelling reason why in the interests of the children, the parent having de facto custody should be deprived thereof. On this consideration hangs all other considerations. On motions for interim custody the most important factor in considering the best interests of the child has traditionally been the maintenance of the legal status quo. This golden rule was enunciated by Senior Master Roger in Dyment v. Dyment, [1969] 2 O.R. 631, (aff’d by Laskin J.A. at p. 748), by Laskin J.A. again in Papp v. Papp, [1970] 1 O.R. 331 at pp. 344-5 and by the Nova Scotia Court of Appeal in Lancaster v. Lancaster (1992), 38 R.F.L. (3d) 373. By status quo is meant the primary or legal status quo, not a short lived status quo created to gain tactical advantage. See on this issue Irwin v. Irwin (1986) 3 R.F.L. (3d) 403 and the annotation of J.G. McLeod to Moggey v. Moggey  (1990), 28 R.F.L. (3d) 416. Unless the courts insist that they will not disturb the existing arrangements for children on interim motions except in those cases where it is clear that the children are being exposed to danger or there is some other compelling reason, the courts will continue to be confronted with litigants demanding that the court embark upon the impossible task of attempting to assess the relative merits of parties who have filed numerous affidavits contradicting the affidavits of the other.

Also very important factor in variation motions – see below.

Where the best interests of the child require a change in the status quo, the court can do this, especially when there are long waiting times. Forte v. Forte [2004] O.J. 1738 (SCJ).

Given the focus on the welfare of the child at this point, the test to be applied on an application for an interim custody order is: what temporary living arrangements are the least disruptive, most supportive and most protective for the child. In short, the status quo of the child, the living arrangements with which the child is most familiar, should be maintained as closely as possible. With this in mind, the following questions require consideration. Marshall v. Marshall 2010 NSCA.

1. Where and with whom is the child residing at this time, 

2. Where and with whom has the child been residing in the immediate past; if the residence of the child is different than #1, why and what were the considerations for the change in residence. 

3. The short term needs of the child including: 

a. age, educational and/or pre-school needs, 

b. basic needs and any special needs, 

c. the relationship of the child with the competing parties, 

d. the daily routine of the child; 

4. Is the current residence of the child a suitable temporary residence for the child taking into consideration the short term needs of the child and 

a. the person(s) with whom the child would be residing; 

b. the physical surrounding including the type of living and sleeping arrangements, closeness to the immediate community and health, 

c. proximity to the pre-school or school faculty at which the child usually attends, 

d. availability of access to the child by the non-custodial parent and/or family members; 

5. Is the child in danger of physical, emotional or psychological harm if the child
Travel -     In Johnson v. Johnson [1996] O.J. No. 490 (General Division) Weekes J. concluded that the mere fact that the applicant had relatives in a country which was not a signatory state to the Hague Convention would not justify making an order preventing travel with the child in the absence of evidence that there was some possibility that the children might be abducted.  Cited with approval in Nju v. Fort [2011] ONSC 1716 Canlii.
Variation (Custody/Access) – Wiegers v. Gray, 2008CarswellSask 10 (CA) – Two-part test: first, the party seeking the variation bears the onus of demonstrating a material change that will materially affect the child; and , if a material change has been shown, the judge may then consider whether the material change is such, that it is in the best interests of the child to vary it. A child aging is not a material change. The change must have altered the child’s needs or the ability of the parent to meet those needs. The last order is presumed to be correct.

 Rationale: Few parties have the resources to continually litigate these issues. There are significant benefits to the children and the parties involved in the stability and predictability of finalizing the issues. If variation becomes the rule, instead of the exception, the best interests of children, shall generally not be served.

Three part test set out in Butler v. Percy, 2009 CanLII 46443 (ON S.C.), citing Gordon v. Goertz below.
(1)    There is a change in her ability to meet the needs of the children;

(2)    The change materially affects the children; and

 (3)    The change was not foreseen or could not have been reasonably contemplated at the time the initial order was made.

Gordon v. Goertz – [1996] 2 SCR 27- the change in circumstances must not have been forseen or reasonably contemplated by the judge who made the original order. The change must be to the condition, means, needs or circumstances of the child and/or the ability of the parents to meet the needs of the child.

The Ontario Court of Appeal reminds us of the necessity to find a change in circumstances before varying a custody or access order in P. v. G.-P., 2009 ONCA 782, at para 3: 

As this court has made clear, jurisdiction to vary a custody and access Order is dependent on an explicit finding of a material change in circumstances since the previous Order was made. If an Applicant fails to meet this threshold requirement, the inquiry can go no further: see L. v. S. (2008), 52 R.F.L. (6th) 239 (Ont. C.A.). The matter is jurisdictional and a court must make a finding of a material change of circumstances even when, as here, both parties request a variation.

Docherty v. Beckett (1989), 21 R.F.L. (3d) 92 (Ont. C.A.):The requirement of a material change in the situation of the child means that an application to vary custody cannot serve as an indirect route of appeal from the original custody order. The court cannot retry the case, substituting its discretion for that of the original judge; it must assume the correctness of the decision and consider only the change in circumstances since the order was issued:
 Hornan 2007 CarswellMan 421 (Man.Q.B.). Should only allow limited look at evidence predating the order to understand how it was made to determine the first stage of establishing a material change. However, once material change is shown, the court can engage in a full inquiry, including facts that predate the order. Segal v. Segal (2002) 26 R.F.L. (5th) 433 (Ont. C.A.).
Wide interpretation of material change in circumstances taken in Zolaturiuk v. Johansen, 2009 CanLII 15907 (ON S.C.). Material does not mean major. If order is not working and needs to be clarified or fine-tuned, this can be material. Also should not tie court’s hands to adjust for changes in recreational activities.

Ongoing conflict and actions running completely counter to the spirit of the custody order can be, in themselves, enough to constitute a material change:  Zinck v. Fraser, 22 R.F.L. (6th) 334 (N.S.C.A.).
Variation  (Interim Variation)

Marchand v. Dumas [2006] A.J. No. 967 (CA).  Don’t vary where conflicting evidence and no imminent threat of harm.

Stuyt v. Stuyt [2006] O.J. No. 4890 (SCJ) – the custodial status quo will not be changed on an interim motion in the absence of compelling reasons indicating the necessity of a change to meet the children’s best interests and an assessor’s recommendation ought not to be acted upon without a full record and trial save in exceptional circumstances where immediate action is mandated by the report. Follows the restrictive approach taken in Genovesi (1992) 41 RFL (3d) 27 (Ont. Gen. Div.).

Norland v. Norland [2006] O.J. No. 5126 (SCJ) “status quo will be maintained on an interim custody motion unless there is evidence that to do so will be harmful to the children.”

C.(J.A.) v. C. (V.R.) 2008CarswellYukon 78(Y.T.S.C.) – Interim custody/access orders are not to be varied unless there is a compelling reason. Need a material change in circumstances. There should be viva voce evidence and a full cross examination. Kirkham [2008] 57 R.F.L. (6th) 120 (Ont.SC).

Violence – s. 24 (4) of the CLRA requires us to consider if the party has committed violence or abuse against the spouse or parent of the child, a member of the person’s household, or the child when considering their ability to parent.

Voice of the Child - The United Nations Convention on the rights of the child says that children who are capable of forming their own views have the legal right to express those views in all matters affecting them including judicial proceedings. In G. (B.J.) v. G. (D.L.), 2010 CarswellYukon 108 (Y.T. S.C.) the court sets out that:

More than just lip service must be paid to children's legal rights to be heard. Because of the importance of children's participation to the quality of the decision and to their short and long term best interests, the participation must be meaningful; children should:

1. be informed, at the beginning of the process, of their legal rights to be heard; 

2. be given the opportunity to fully participate early and throughout the process, including being involved in judicial family case conferences, settlement conferences, and court hearings or trials;

3. have a say in the manner in which they participate so that they do so in a way that works effectively for them;

4. have their views considered in a substantive way; and 

5. be informed of both the result reached and the way in which their views have been taken into account

