




Contempt
The Test:

3 part Test set out in G.(N.) c. Services aux enfants& adults de Prescott- Russell (2006) 82 O.R.(3d) 686 (Ont.CA):
1. The order that was breached must state clearly and unequivocally what must be done.

2. The party who disobeys the order must do so deliberately and willfully.

3. The evidence must show contempt beyond a reasonable doubt.

Approved in Hobbs [2008] CarswellOnt5037 (CA). Must have been given proper notice of the motion. L. (A.G.) v. D. (K.B.), 2009 CarswellOnt 1764 (Ont. S.C.J.).
Onus:

· The onus is on the person alleging contempt to prove it beyond a reasonable doubt  Fisher as well as Einstoss v. Starkman 2003 O.J. No 3297 (SCJ).. Hearsay evidence is not admissible Stupple v. Quinn 1991 30 RFL (3d) 197 (BCCA).
Viva Voce:

· The court should commence an inquiry to determine if the concern is legitimate  K.A.R. v. B. T. S. 2005 O.J. No. 635 (OCJ). If there is a conflict as to material facts in the affidavits, there should be a viva voce hearing. The standard is quasi-criminal. Fischer v. Milo 2007CarwsellOnt6144(OntSC).

Proper Disclosure of Grounds:

-
Prior disclosure of the grounds to be relied upon is essential.  McJannet 1985 38 Sask. R. 168 (QB).  The Respondent must have been given proper notice of the terms of the order. Follows v. Follows, [1998] O.J. No. 3652 (C.A.) at par. 3.
Clarity of Order:

·  The order must be expressed in clear, certain and unambiguous language. The person affected by the order should know with complete precision what he or she is required to do or to abstain from doing. Implied terms cannot be read into the order. If the order alleged to be breached is ambiguous, the alleged contemnor is entitled to the most favorable construction. A.G.L. v. K.B.D. [2009] O.J. No. 1342 (SCJ).

Restraint:

· The contempt power is to be used with restraint and in exceptional circumstances-essentially to respond to circumstances where it appears to be the only reasonable means to send a message to the litigant that court orders are not to be flaunted. That approach is consistent with the design of the Family Law Rules as a whole to enable a court to deal with a case justly, with particular attention to subrule 2(3) and 2 (4) of the rules.  Ricafort 2006 O.J No. 5332 (OCJ). The nature of family requires restraint – children are better off if there parents are not in jail or paying fines Genua 1979 12 RFL 2d 85 (SCJ).
· It should be reserved for those serious breaches which justify serious consequences.  Fisher v. Fisher 2003-O.J. No. 976 (SCJ).
General

· In order to prove a breach of an Order, a specific breach is not required: "it is sufficient if the actions are designed to obstruct the course of justice by working or attempting to thwart a Court Order". Skalitzky v. Skalitzky, 2010 ONSC 7150 (CanLII).
· A refusal to permit access out of a legitimate concern for the children, rather than a desire to frustrate access or deny contact, does not amount to contempt. Johannesson v. Johannesson  (SCJ) 2003 O.J.No. 2649

Requiring the child to go on access

-
Whether a child should be forced to go depends on their age, young children don’t call the shots. "Whether a child should be physically forced by the custodial parent to go on an access visit depends upon the facts of the case . . . Undoubtedly, there are many tasks that a child, when asked, may find unpleasant to perform. But ask we must and perform they must. A child who refuses to go on an access visit should be treated by the custodial parent the same as a child who refused to go to school or otherwise misbehaves. The job of a parent is to parent." Geremia v. Herb, 2007 CarswellOnt.446 (Sup. Ct.). Also see: Fenato v. Fenato, [1999] O.J. No. 3546 (Ont. S.C.J.) where the court says as follows:
I find it hard to understand how a custodial parent cannot control or direct an 11-year old child unless the parent is not making a sincere effort to do so.
A parent must "require" a child to see the other parent. A failure to require a child accordingly is considered contempt. See: V. (S.) v. I. (T.), 2009 CarswellOnt 1023 (Ont. S.C.J.); Haywood v. Haywood, 2010 CarswellOnt 7701 (Ont. S.C.J.).
- in El-Murr v. Kiameh [2006] O.J. No. 1521 (SCJ), the court refused to force a teenager to see a parent and said sometimes it is better to end the relationship.
Remedies

· Morrison v. Charney, 2007 CarswellMan78 (Man.QB):

· 1. Approach: find in contempt, put over for disposition. Couple with strong warning, outline the possible consequences, invite a purging of contempt and adjourn for sober reflection on conduct. Follows Taylor, 21 RFL 6th 449 (SupCt.)

· 2. There is contempt when there is a breach of the spirit of the order.

· 3. recklessness, not necessarily intent, can form the basis for contempt.

· “too great a reticence to deal with breaches like this will only serve to diminish respect between parents and for the orders of the court. It will only breed contempt. Where orders are made in the best interests of children, they should be respected. If they are not in the best interests of children when made, they should be appealed. If they were once in the children’s interests, but are no longer, they should be varied. They should not be ignored.”

· Can order a penalty (fine) be paid to the other party under Rule 31 (5). Hobbs 2008CarswellOnt 302 (SC). Substantial fines were ordered in Cooper v. Cooper, [2004] O.J. No. 5096 (SCJ) and Mondry v. Mondry, [2005] O.J. No. 2655. Also by McWatt J. in A.G.L. v. K.B.D., 2009 CanLII 14788 (ON S.C.).
· Custody was transferred in Starzycka v. Wronski, [2005] O.J. No. 5569.
Sentencing Principles: Cassidy v. Cassidy, 2010 ONSC 2707 (CanLII).
Courts have stated that the sanction imposed upon a finding of contempt must be significant and of such consequence as to ensure the administration of justice is not brought into disrepute.  As noted in Itrade Finance Inc. v. Webworx Inc. [2005] O.J. No. 3492 at para. 20 (ON S.C.)., “others who may be tempted to flout an Order of this Court and frustrate its process must appreciate that they cannot benefit from such conduct.”
Sentencing in contempt proceedings, particularly in family law proceedings, should be comprised of two components.  It should be restorative to the victim of the contempt and punitive to the contemnor.  To accomplish the former requires the sentence to correlate to the conduct that produced the contempt and to accomplish the latter requires the sentence not to reflect a marked departure from those imposed in like circumstances.  See Germia v. Herb.  

 In determining an appropriate sentence in the present case, considerations have included the following:
            (a) the available sentences;
            (b) the proportionality of the sentence to the wrongdoing;
            (c) the similarity of sentences in like circumstances;
            (d) the presence of mitigating factors;
            (e) the presence of aggravating factors;
            (f) deterrence;
            (g) the reasonableness of a fine;
            (h) the reasonableness of incarceration.  
In Surgeoner v. Surgeoner, 1991), 6 C.P.C. (3rd) 318 (Ont. Gen. Div.)., R.A. Blair J. stated:

5.     No society that believes in a system of even-handed justice can permit its members to ignore, disobey, or defy its laws and its court’s orders at their whim because in their own particular view, it is right to do so.  A society that countenances such conduct is a society tottering on the precipice of disorder and injustice.

6.      The need for the sanction of contempt proceedings is of significant importance in the field of family law.  There is an undertow of bitterness and sense of betrayal that often threatens to drown the process and the parties themselves in a sea of anger and “self-rightness”. In this environment it is all too easy for a spouse to believe that he or she “knows what is right”, even after a matter has been determined by the court, and to decide to ignore, disobey or defy that determination.

7.      Those who choose to take this tack must know that it will not be tolerated.

In Snc-Lavalin Profac Inc. v. Sankar, 2008 CanLII 24232 (ON S.C.), after finding that the defendants had not given reasons for their contempt of a Mareva injunction in a case involving real estate fraud, or done anything to purge their contempt, imposed a fine of $150,000.00 and required the defendants to pay the fine to the plaintiff.

 Similarly, in Heath v. Heath, 2006] O.J. No. 1709 (ON S.C.).DiTomaso J. imposed a fine on the wife for her contempt of the Court’s order by entering the home and removing contents while the husband was away.  DiTomaso J., in addition to ordering the wife to return the contents, imposed a penalty of $5,000.00 which the wife was required to pay to the husband.

Children’s Aid Societies:

Restraint in ordering contempt. is warranted due to the highly time-sensitive decisions workers need to make in difficult situations.

The society has a potential defence of legitimate excuse. The test is whether a child is at risk of imminent harm, or at risk of non-imminent, but serious harm. CAS Ottawa v. C.T. 39 RFL (6th) 387.-J. McKinnon. In this case contempt ordered, when society disregarded order to give specified access to a father.
