



Child Support

Ability to Pay – As a general rule, shouldn’t order child support if payor is on social assistance as well as the recipient. Mohamed v. Abdilurazak 2001 21 RFL 5th 169 (OCJ).

Access Costs – The court has jurisdiction under s. 21 of the CLRA to order payment of access costs, but not to be set off against support. Morrone 2007CarswellOnt7392.
Access Link-  Courts should not link access and child support. Mcgonegal v. Young, 2004CarswellOnt 5105. 
Adult Children –Farden v. Farden (1993) 48 RFL (3d) 60 B.C. which sets out factors for entitlement. 
a) whether the child is in fact enrolled in a course of studies and whether it is a full-time or part-time course of studies.

b) Whether or not the child has applied for or is eligible for student loans or other financial assistance.

c) The career plans of the child, i.e. whether the child has some reasonable and appropriate plan or is simply going to college because there is nothing better to do.

d) The ability of the child to contribute to his own support through part-time employment.

e) The age of the child.

f) The child’s past academic performance, whether the child is demonstrating success in the chosen course of studies.

g) What plans the parents made for the education of their children, particularly where those plans were made during cohabitation.

h) At least in the case of a mature child who has reached the age of majority, whether or not the child has unilaterally terminated a relationship from the parent from whom support is sought.

Rebenchuk v. Rebenchuk, 2007 MBCA 22 – Onus is on the party seeking to prove entitlement
· Three step process:

·  1. determine if entitled child 

-not a comprehensive list, but the following should be included.

· A)  What would parents have decided if the marriage had remained intact?

· B)  To what degree is the child able to earn an income to contribute to his or her own education

· C)  Are the child’s living expenses reasonable

· D)  Are the child’s career plans reasonable

· E)  Is the child likely to benefit from the field of study

· F) Is p/t employment available and, if so, would it harm the student’s ability to benefit from their studies.

· G) Has there been an unjustified unilateral termination of a relationship with the payor

· H) Is the student eligible for student loans or other financial assistance.

· I)  On an original application the onus is on the applicant. One degree is acceptable, more is fact driven. Needs to reach a level of education that fits the child for entry level employment in an appropriate field. Must consider social reality that first degree may not ensure self-sufficiency. The burden is more for the second degree.

·  2. Decide if s. 3(2) (b) is inappropriate 

· this is presumptive. It is the rule, not the exception- see Lewi [2006] O.J. No.1847 CA.

· must show that not appropriate. Inappropriate means unsuitable, not inadequate. Francis v. Baker [1999] 3 SCR 250.

· Look and see if similar situation to kids under age 18 (live at home). The table amount will usually be inappropriate if child lives away from home or has significant assets and earnings. Where child at home for first degree, the courts usually put the onus on the payor to show why the court should deviate. Arnold v. Washburn [2000] O.J. No. 3653 (SCJ).
· 3. If so, look at condition, means and circumstances of parties and the child.

· Student loans should only be required where there is a shortfall.

· Courts rarely force part-time work while in school.

· Not all of the child’s income should be allocated to their contribution; the child should have some personal benefit from the fruits of their labour.

· Courts rarely question residential costs away from home, but if it offers no advantages, the adult child may be required to contribute more.

· Estrangement won’t stand alone. An adult child can disentitle themselves to support by unilateral termination.  Fernquist v. Garland {2006} S.J. No. 747.

· Most courts tolerate breaks and require payment on re-enrollment, especially if they defer due to financial reasons.

· It shouldn’t be denied during the summer, if they are using income to meet expenses during the academic year.

· S.3(2) does not require a proportionate contribution to specials, only a reasonable amount. S.7 (2) is only a guiding principle. See Perfanick 2001 MBCA 200. Broader approach enables the court to more carefully craft a just order.

 In Gagnier v. Gagnier, 2002 CarswellOnt 5056 (Ont. S.C.J.), the court employed the following four step procedure in considering the application of s.3(2) of the Federal Child Support Guidelines:  

(a)         Determine whether the child is a "child of the marriage" as defined in the Divorce Act.
(b)         Determine whether the approach of applying the Guidelines as if the child were under the age of majority is challenged.  If not, determine the amount payable based on the usual "Guidelines" approach. 
(c)         If the usual Guidelines approach is challenged, decide whether the challenger has proven that the usual Guidelines approach is inappropriate. If not challenged, the usual Guidelines amount applies. 
(d)         If the usual Guidelines approach is inappropriate, it is necessary to decide what amount is appropriate, having regard to the condition, means, needs and other circumstances of the child and the financial ability of each spouse to contribute to the support of the child.

Presumption -  There is a presumption in favour of the Table amount and the onus of showing that this approach is inappropriate is on the party so claiming (Lewi v. Lewi (2006), 80 O.R. 321 (Ont.C.A.), citing Francis v. Baker, 1999 CanLII 659 (S.C.C.), [1999] 3 S.C.R. 250).
Away at University – although it must be done on a case by case basis, most cases are reducing significantly the guideline amount while the child is away at school. Albert 2007CarswellOnt4863 S.C.  Generally, the full amount will be ordered while at home, with a drop-down in support while away at school. Park v. Thompson, Lewi v. Lewi (CA), Merritt v. Merritt [1999] O.J. No. 1732 (SCJ).

Coghill v. Coghill, 2006 CanLII 28734.  Justice Wright calculated the child’s expenses during the eight months the child was at university, deducted the contribution the child was able to make from summer earnings, apportioned the net expenses between the parents in proportion to their respective incomes and required them to pay their respective shares directly to the child.  He then calculated the table amount of the non-residential parent’s obligation to pay child support for the four summer months, when the child was living with the residential parent, as if the child were a minor, based on the income imputed to the non-residential parent and required him to pay that amount to the residential parent.  He then required the non-residential parent to pay one third of the table amount to the residential parent for the eight months when the child was at university to help defray that parent’s costs of maintaining a home for the child to return to on holidays and during the summer. Followed in Liscio v. Avram, 2009 CanLII 43640 (ON S.C.).
While courts may have been initially reluctant to extend support beyond the first degree, this is no longer the case. See Albert v. Albert, 40 R.F.L. (6th) 203 (Ont. S.C.J.). Also, see MacLennan v. MacLennan, 2003 CarswellNS 16 (N.S. C.A.) and Martell v. Height, 3 R.F.L. (4th) 104 (N.S. C.A.).
Cut-off age:
Douglas v. Campbell 2006 N.S.J. No. 350- there is no set cutoff age. Case by case analysis is required. The older the child, the harder to justify continuing the support. As a general rule, parents of a bona fide adult student remain financially responsible until the child has reached a level of education commensurate with his or her demonstrated abilities that fits the child for entry level employment in an appropriate field within a reasonable period of time.

Where a child had many opportunities to go to school in a timely fashion and squandered them, the parent did not have to pay at age 23, when she went back to school full-time. Grodecki v. Korzeniowski 2007CarswellOnt (Alta. QB).

The older the child is, the more they are expected to contribute to their own education. Cook v. Plante, [2007] O.J. No. 4459 (Ont.S.C.). In Albert 2007 O.J. No. 2964, it was extended to age 25, third degree.

Direct Payments to Child – Strongly discouraged. Further, child found to have no standing to vary terms of parents’ separation agreement. Jivaraj 2010 ONSC 4949 (CanLII).

Evidence from child:

Razavi-Brahimi v. Ershadi 2007CarswellOnt.6222(OCJ)- the court will require the same evidence of income from a child that they would from a parent. If a child chooses a more expensive form of education, it may require a greater contribution from them.

Full-time program (Family Law Act)
Most cases have followed a flexible approach to the determination of what constitutes a full-time program of education. A child can be found to be enrolled in a full-time program of education while taking less than a full course load, so long as his or her participation was meaningful and consistent with the program’s purposes and objectives. Wilson v. Wilson, 2002 CanLII 2824 (Ont. S.C.); Lall v. Lall 2009 ONCJ 96 (OCJ); Kapounek v. Brown (2000) 7 R.F.L. (5th) 144 (Ont. SCJ) – where the child received support when attending a two year course over three years).
(if child disabled)

Gillesse v. Earl, 2011 ONSC 838 (CanLII): In dealing with whether or not this program qualifies as a full time program of education, there are some helpful comments in the recent decision of Curtis J. of this Court in Vivian v. Courtney, (17 November 2010) Toronto File D3067/93 (S.C.J.).  At paras. 41 and 42 of that decision the following appears:
            [41]  Determining whether or not a child is “enrolled in a full-time program of education” requires a subjective analysis.  The court must consider the circumstances of the particular child, and weight should be given to the circumstances of the particular child:  Mintz, supra, 1986 (S.C.O. [H.C.J.]), para. 24.

            [42]  What will be full-time for some children will be influenced by their ability to participate.  For Jamie, enrolment through the Independent Learning Centre is a “full-time program of education”.  In her circumstances, this is what she can manage.  For Jamie, this is a full-time program of education under s. 31(1) of the FLA, and Jamie is entitled to child support. 
Marriage of child:

Marriage of a child will demonstrate withdrawal from parental control.  A.A.C. v. M.A.B. [2006] N.S.J. No. 169.

Re-instatement:

The law is clear that support can be reinstated for an adult child after a hiatus in entitlement. Child support has been reinstated in one year hiatus cases. The court must look at all of the circumstances to determine if the child is still entitled to support. F. (R.L.) v. F. (S.) (1996), 26 R.F.L. (4th) 392 (Ontario General Division); MacLennan v. MacLennan, 2003 NSCA 9 Canlii. 

	

	


Withdrawal from parental control - Once withdrawal from parental control has been found, the onus shifts to the child to show on a balance of probabilities that he had no choice but to withdraw (see Fitzpatrick v. Karlein, [1994] O.J. No. 1573, Bertram v. Bertram, [1994] O.J. No. 1792 and Thibeau v. Thibeau, [1988] O.J. No. 2703). Section 31 (2) of the Family Law Act operates as a defence to a claim for child support and therefore is to be narrowly construed. In the absence of compelling evidence that the withdrawal was not involuntary, the defence will fail (see Lyttle v. Lyttle, [1992] O.J. No. 1608, Erb v. Erb, [2003] O.J. No. 1527 and Figueiredo v. Figueiredo, [1991] O.J. No. 953).
A child is entitled to support, unless he or she voluntarily withdraws from parental authority. The defense of withdrawal from parental authority is limited to clear cases of free and voluntary withdrawal from reasonable parental control. J.L.E. v. R.B.E. [1998] O.J. No. 492 (OCJ); Letourneau v. Haskell (1979) 25 O.R. 139 (Ont. Co.Ct.).
Once it has been established that a child has withdrawn from parental control, the onus shifts to the child to establish that the withdrawal was not voluntary; that he or she had little choice in the matter. Belanger v. Belanger [2005] O.J. No. 3033 (SCJ- Family Court); Fitzpatrick, supra.
Courts have noted that the exception is even narrower when the child suffers from emotional difficulties. Jamieson, supra, par. 35, citing L.G. v. E.G. and V.G. (1989), 20 R.F.L. (3d) 157 (Ont. Prov. Ct.). 

This does not mean that parents are not entitled to exercise reasonable controls over a child who chooses to remain at home. Distefano v. Haroutunian and Houtunian 1984 CarswellOnt 272 (Ont. Prov. Ct.-Family Division); Figueiredo v. Figueiredo [1991] Canlii 4204 (On S.C.). 
Arrears -  The Court of Appeal indicates that the discretion to reduce arrears must be exercised judicially . DiFrancesco v. Couto 2001 O.J. No 4307 (CA) sets out the factors to be considered:

a) the nature of the obligation to support, whether contractual, statutory or judicial

b) the ongoing financial capacity of the Respondent spouse

c) the ongoing need of the custodial parent and the dependant child

d) Unreasonable and unexplained delay on part of the custodial parent in seeking to enforce payment of the obligation, tempered, however, in the case of child support with the fact that such support exists for the child’s benefit, is charged with a corresponding obligation to be used by the custodial parent for the child’s benefit and cannot be bargained away to the prejudice of the child

e) Unreasonable and unexplained delay on the part of the Respondent spouse in seeking appropriate relief from his obligation; and

f) Where the payment of substantial arrears will cause undue hardship , the exercise of the court’s discretion on looking at the total picture, weighing the actual needs of the custodial parent and child and the current and financial capacity of the respondent, to grant a measure of relief where deemed appropriate.

A court’s previous dismissal of a request to rescind arrears will not necessarily bar a future rescission of those same arrears, provided there was a change in circumstances since the last order sufficient to justify a variation.

In Vaughn v. Vaughn 2007 ONCJ 21, Justice June Maresca added the following considerations:

a) Was the non-custodial parent required to incur debt or encroach on capital to maintain him or herself? 

b) Did the payor receive notice of his or her obligation to pay support? 
c) Would declining to forgive arrears redistribute capital or be in the nature of awarding spousal support? 
d) Has the payor acted in bad faith as set out in D.B.S. v. S.R.G.,2006 SCC 37 (CanLII), 2006 SCC 37
Several courts have now held that the four main factors to consider before making a retroactive support order (reason for delay by the support recipient, conduct of the payor, circumstances of the child and undue hardship caused by the retroactive award) set out in D.B.S, apply equally to claims to reduce or rescind support arrears. See: Galloway v. Cassino (Barrett) 2008 ONCJ 577; H.F. v. P.F., 2007 ONCJ 170; Grala v. Grala, 2008 ONCJ 556. In Sava v. Sava 2008 ONCJ 2, the court used the date of effective notice to the recipient of the payor’s intention to reduce arrears as the date to retroactively adjust support.

In Brown v. Brown, 2010 CarswellNB 31 (N.B. C.A.) the court distinguished the DBS test with respect to arrears and decided that fault (delay in enforcement and applying to reduce arrears) are not factors. The difference from the retroactive support cases is that in the former an immediate liability is created.
Haisman (1994) 157 A.R. 47 (CA). The mere accumulation of arrears without evidence of a past inability to pay is not a change in or special circumstance. Present inability to pay does not by itself justify a variation order. It should only be granted if can also prove a future inability to pay. Otherwise, the option is to suspend, or order repayment of arrears. 
Biological Parents – Governed by section 5 of the CSG- also see: Settled Intention cases.
The court must decide each case on the basis of the particular facts. The court may apply a structured approach in exercising its discretion, but must avoid a formulaic one. See: Squires v. Severs, [2000] B.C.J. No. 1083, 2000 BCSC 853.
In determining what is an appropriate amount the court should consider the guideline amount and also consider the condition, means, needs and circumstances of the parties and of the children. The court may also consider the relationship between the person who stands in the place of a parent and the children including the length of that relationship, whether it continues and the extent to which the children have come to rely on that person for support. See: Singh v. Singh, [1997] B.C.J. No. 2195 (S.C.-M.).
In Mancuso v. Weinrath [2005] B.C.J. No. 2509, the court thoroughly reviewed different approaches courts have taken in exercising its discretion to apportion the support obligation between biological and step-parents. Some courts do a straight mathematical set-off (deduct the biological parent’s support from the step-parent’s support obligation); others order the full guideline table amount (See: Aamodt v. Aamodt, [2000] B.C.J. No. 1912, 2000 BCSC 1411; Clarke v. Clarke, [1998] B.C.J. No. 2370) .
In Kobe v. Kobe (2002) 30 R.F.L. 5th 135 (Ont. SCJ), the court found that the court should order the table amount for a step-parent unless he or she can provide clear and compelling evidence that the table amount is inappropriate. The court wrote in Par. 52:

52     I am aware that the support payments of Mr. Dirks and Mr. Kobe, in combination, exceed the Table amount based on the income of Mr. Kobe, the parent with the higher income. I do not regard this as a windfall to the children. 

In assessing contribution under s. 5 CSG the court should look at the proportion of the role. In case where biological father still took the primary role, the parent was ordered to pay at one- third of the guideline amount. Hearn v. Bacque [2005] 29 RFL 6th 339.

The biological parent generally bears the primary responsibility for the support of their children ,Russenberger 2000, 5 RFL BCSC

Section 5 cannot be invoked by a non-custodial natural or adoptive parent. Wright v. Zaver [2002] O.J. No. 1098 (CA). Where it is practicable to do so, the amount of child support to be paid by the natural non-custodial parent must first be determined to determine the contribution of the stepparent. H.(U.V.) v. H. (M.W.) 2008 BCCA 177.

The upper limit is the guideline amount Adler v. Jonas 1999 48 RFL 4th 228 (BCSC)..

Be cautious about temporary orders when in issue – Gonzales –v. Ross, 2007CarswellOnt753 SCJ.

Collection Clause (Precedent) – This order shall not preclude the enforcement of outstanding arrears against any other source, including refunds payable to the payor from any government source.

Corporate Veil – This can be done if meet a 3 part test:

1. The individual must exercise complete control of the finances, policy and business practices of the corporation.

2. Must have controlled the company to divert the assets to his personal use.

3. As a result of the misconduct, the spouse and children must have been deprived of support.

Is it flagrantly unjust to allow the individual to hide behind a corporate veil they do not respect? Wildman 2006 O.J. No. 3966 (CA)

Disabled Children-  If a child lives away from parents and gets provincial subsidy, withdrawn, EXCEPT, if the subsidy isn’t enough to support the child’s necessities of life. Lougheed 2007 BCCA 396 CA.

Income – Determination
Income under s. 2 of the Guidelines means annual income by applying section 15 to 20.  Those sections say that income can be determined in one of four ways: 1. Where both spouses agree in writing on the amount (Guidelines, s. 15 (2)). 2. If the spouses do not agree, using the sources of income set out under “total Income” in the spouse’s Income Tax Return, as adjusted in accordance with Schedule III, using the most current information (Guidelines, s. 16 and section 2 (3)). 3.    If that would not be the fairest way of determining the income, a fair and reasonable amount having regard to the average of income over the last three years (Guidelines, s. 17). 4. In appropriate circumstances, impute an amount of income. Liscio v. Avram, 2009 CanLII 43640 (ON S.C.).
Current Information most useful

Vanos v. Vanos, 2010 ONCA 876 (CanLII): When calculating prospective child support, income from the previous year is used to calculate future support, essentially as a matter of convenience, because actual income for the upcoming year is incapable of exact determination. However, where, as here, the actual amount of income earned in a prior year is known, it is that amount that should determine the quantum of support that should have been paid.

Our conclusion in this regard is rooted in common sense – but also in  s.2(3) of the Child Support Guidelines, which states, “[w]here, for the purposes of these Guidelines, any amount is determined on the basis of specified information, the most current information must be used.”  Further, we agree with the following comments of Baltman J. in Desjardins v. Bart, 2006 CanLII 33701 (Ont. S.C.) at para. 17:

Although the normal practice, based on convenience, is to address child support going forward based on the previous year’s income, once the court is intervening and looking backwards at a particular period, it makes sense to adjust child support retroactively for the relevant period, which in this case is 2004.
The court shouldn’t do a 3 yr. average, if current income information is available. Miner 2RFL (6th) 105 (Ont.SCJ). Court should use current year’s income wherever possible. L.(R.E.) v. L. (S.M.) 40 RFL 6th 239 (Alb.C.A.). West v. West (2001) 18 RFL (5th) (Ont. SCJ).

Evidentiary Basis

There must be an evidentiary basis. Quintal v. Quintal [1997] O.J. No. 3444 (Ont.Ct. General Div.). Onus is on person requesting it to show a reasonable inference upon which the order can be made. West v. West (2001) 18 RFL 5th (Ont.SCJ). Without the benefit of trial or cross-examination, motions court judge had no basis for rejecting father’s un-contradicted affidavit evidence on central issue of employment or underemployment. Burisch v. Gosal 2007 O.J. No. 3120 CA. 
           Lifestyle:

Lifestyle can provide the criteria for imputing income.  Aitken v. Aitken 2003 O.J. No. 2780 (SCJ); Jonas v. Jonas [2002] O.J. No. 2117 (SCJ).
         Taxi Drivers:

Taxi driver imputed at $30,000 p/a in Chen v. Chen 2000 O.J. No. 1176 (SCJ)

What is Income?

Annuities:

The payor has the obligation of establishing which portion is for future care, and which part is income. Rivard v. Hankiewicz 2007 CarswellOnt 3363 (OCJ).

Capital: 

In Greenglass v. Greenglass 2010 ONCA 675, the court fixed 2% of the capital to income, where it was not generating income.

Child tax credits: 

  Not income for child support, but must be taken into consideration when considering standard of living. Pelletier v. Kakakaway [2002] S.J. No. 448
Free Benefits:

Free house and car added into income. Morgan v. Morgan 2000 5 RFL (5th) 428 BCSC.
 Free Rent added to income. Zagar v. Zagar, [2006] O.J. No. 3335 (ONCJ)
Gifts –See: Bak v. Dobell 2007 ONCA 304.-

1. Line 150 is the presumptive income.

2. s.19(1) is not exclusive, but not open-ended, particularly when a review of the legislation suggests a deliberate intention of the legislature to exclude a particular circumstance.

3. In exercising discretion, a court will bear in mind the objectives of the guidelines to establish fair support based on the means of the parents in an objective manner that reduces conflict, ensures consistency and encourages resolution.

4. Lifestyle is clearly not a type of income, receipt or benefit included in total income. Canadians are not taxed on lifestyle, but lifestyle can be evidence to ask the court to draw a reasonable inference that the payor has greater income than that disclosed. Given the absence of an explanation, the court can impute income.

5. Gifts not income where, not for day to day expenses, for non-recurring expenses and no control over the funds,(i.e. paying for education, shelter).

6. While income from investments is part of a payor’s total income, his or her underlying investments are not. A payor is not required to sell capital unless it is not being reasonably utilized to generate income.

7. A gift will have to be unusual to constitute an “appropriate circumstance”. Unlike trust income, it isn’t included in s. 19(1). Must consider regularity, duration of their receipt, whether the gifts were part of the family’s income during cohabitation that entrenched a particular lifestyle, the circumstances of the gift that mark them as exceptional, whether the gifts do more than provide a basic standard of living, the income generated by the gifts in proportion to the payor’s entire income, whether they are paid to support an adult child through a crises or a period of disability, whether they are likely to continue and the true nature and purpose of the gift.
RRSP:

Included in income. Ross v. Gedcke 2006 25 RFL 6th 201 (Ont. SCJ); Mylrea v. Benoit (2003) 42 RFL (5th) 82 (Ont.SCJ).

Severance:
The usual way of dealing with severance is to include it in the year in which it is received and average it over the period of time for severance. Thus, if a party receives a two-year severance payment, it should not be counted when received but amortized over the 24 months. Epstein, This week in family law -March 8, 2011.

Student loans:
Not income. Bhandal v. Bhandal (1999) 48 RFL 4th 39 (Ont.Ct. General Division).

Non-Recurring Income (includes RRSPs): 

Principles set out in Ewing v. Ewing [2009] A.J. No. 712 (AlbertaCA), states at par. 35:   While the courts have the discretion to determine whether the section 16 income calculation is fair, having regard to non-recurring gains and patterns of income, the following, although not an exhaustive list, outlines some of the matters a court might consider:

· Is the non-recurring gain or fluctuation actually in the nature of a bonus or other incentive payment akin to income for work done for that year?

· Is the non-recurring gain a sale of assets that formed the basis of the payor's income?

· Will the capital generated from a sale provide a source of income for the future?

· Are the non-recurring gains received at an age when they constitute the payor's retirement fund, or partial retirement fund, such that it may not be fair to consider the whole amount, or any of it, as income for child support purposes?

· Is the payor in the business of buying and selling capital assets year after year such that those amounts, while the sale of capital, are in actuality more in the nature of income?

· Is inclusion of the amount necessary to provide proper child support in all the circumstances?

· Is the increase in income due to the sale of assets which have already been divided between the spouses, so that including them as income might be akin to redistributing what has already been shared?

· Did the non-recurring gain even generate cash, or was it merely the result of a restructuring of capital for tax or other legitimate business reasons?

· Does the inclusion of the amount result in wealth distribution as opposed to proper support for the children?
Imputing Income- Self employed- A self-employed person has the onus of clearly demonstrating clearly the basis of their gross and net professional income. This includes demonstrating that the deductions from gross income should reasonably be taken into account in the deduction of income for child support purposes. Whelan v. O’Connor 2006 CarswellOnt 2581 (SCJ). Self-employed have inherent obligation to put forward not only adequate, but comprehensive records of income and expenses, from which the recipient can draw conclusions and the amount of child support can be established. Meade v. Meade (2002) 31 RFL 5th 88 (Ont. SCJ). Motion to vary dismissed when s. 21 disclosure not made as in its absence court had no way to evaluate income. Snow v. Wilcox 1999 NSCA 163 (CanLII); Larouche v. Dvernichuk, 2010 ONSC 3112 (CanLII). 
· However see: Bekkers v. Bekkers, [2008] O.J. No. 140 (SCJ)– on a temporary motion the onus is on the party alleging that the other received a benefit or improperly deducted expenses to establish this, before the onus would shift. 

· Even if the expense is legitimate, it might be added back on if it is not in proportion to the total income earned. Wilcox v. Snow (1999) 3 RFL (5th) 171 (NSCA).

· Capital Cost – Reasonable expense where fairly spread out. Tidball v. Tidball 1999CarswellOnt818 (General Division). 

Deduction of Business Expenses:

·   In Osmar v. Osmar,  2000 CanLII 22530 (ON S.C.), 2000 CanLII 22530 (ON S.C.), Aston J. held that: There is a substantial body of case-law under s.19(1)(g) of the Guidelines, not all of it consistent.  I[t] is fair to conclude that judicial discretion in this area makes the determination of income more of an art than a science.  In my view, the Guidelines require the court to examine expenses from the perspective of balancing the business necessity against the alternative of using those funds for child support.  The court should respect the right of self-employed persons to run their business as they see fit, but may, nevertheless, question whether particular expenditures ought to be indirectly subsidized by lower child support. (para. 5). Orser v. Grant, [2000] O.J. No. 1429 (S.C.J.) the onus rests upon the parent seeking to deduct expenses from income to provide meaningful supporting documentation in respect to those deductions, failing which an adverse inference may be drawn.
Grossing- up Income– One of the objectives of the Act is to ensure consistent treatment of those who are in similar circumstances. Thus, there are provisions to impute income where a parent is exempt from paying tax, lives in a lower taxed jurisdiction, or derives income from sources that are taxed at a lower rate. Where a parent arranges their affairs to pay substantially less tax on income, the income must be grossed up before the table is applied. The goal is to achieve consistency between payors who pay less income taxes and therefore have more funds available with which to pay support. Riel v. Holland  2003 O.J. No. 3901 CA; Orser v. Grant 2003 O.J. No. 1669 (SCJ); Sarafinchin v. Sarafinchin, [2000] O.J. No. 2855 (SCJ).
· -the fundamental principle is that the court must estimated the actual means which the parent has available for child support. If less tax is paid, more is available.

· Cash:
Where a court finds that the payor earns cash income, without paying taxes, gross-up is appropriate. Maimone v. Maimone [2009] O.J. No. 2140 (SCJ).

· 2008 Grossup Rates – up to 38- 21%, 38-75- 26%, 75-123 = 33%

· Calculation: amount of addback divided by 1- grossup rate minus the addback.

Imputing Income (intentional unemployment or underemployment) – Leading case is Drygala v. Pauli 2002 O.J. No. 3731 (OCA)
Three-part Test: 
1. Is the spouse intentionally underemployed or unemployed.

2. If so, is the intentional underemployment or unemployment required by virtue of his reasonable educational needs, the needs of the child of the marriage, or reasonable health needs.
3.  If the answer to #2 is negative,  the court must decide whether it should exercise its discretion, and if so, what income is properly imputed in the circumstances.

1. there is no need to find a specific intent to evade child support obligations before income be imputed. Look at whether the act is voluntary and reasonable.
2. the payor is intentionally under-employed if they choose to earn less than they are capable of earning.

3. imputing income is one method by which the court gives effect to the joint and ongoing obligation of parents to support their children, in order to meet this legal obligation, a parent must earn what she is capable of earning.

Test of Reasonableness:
Lawson v. Lawson, 81 O.R. (3d) 321 (Ont. CA) cites Dryaglia:
Section 19 (1) (a) of the Guidelines is perceived as being a test of reasonableness. The court must have regard to a the parent’s capacity to earn income in light of such factors as employment history, age, education, training, skills, health, available employment opportunities and the standard of living earned during the marriage. The court looks at the amount of income the payor could earn if he or she worked to capacity.

Onus:

Homsi v. Zaya, 2009 ONCA 322 (CanLII):The approach mandated by this court in Drygala v. Pauli 2002 CanLII 41868 (ON C.A.), (2002), 61 O.R. (3d) 711 requires a consideration of whether the spouse is intentionally unemployed or under-employed, and, if so, what the appropriate income is under the circumstances. The onus is on the person requesting an imputation of income to establish an evidentiary basis for such a finding.

Once you establish underemployment, the onus shifts to the payor to show one of the exceptions of reasonableness. Parents can take jobs with less money, as long as the decision is reasonable. The onus of proving the payor is intentionally underemployed is on the recipient. If proved, the onus then shifts to the payor to establish a medical excuse. Rilli 2006CarswellOnt 6335 SCJ.

Summary of Factors:

A summary of factors in imputing income is set out in Duffy v. Duffy 2009CarswellNfld 211 (N.L. C.A.) as follows:

1. The fundamental obligation of a parent to support his or her children takes precedence over the parent's own interests and choices;

2. The parent will not be permitted to knowingly avoid or diminish, and may not choose to ignore, his or her obligation to support his or her children;

3. A parent is required to act responsibly when making financial decisions that may affect the level of child support available from that parent;

4. Imputing income to a parent on the basis that the parent is intentionally under-employed or unemployed does not incorporate a requirement for proof of bad faith;

5. The determination to impute income is discretionary as the Court considers appropriate in the circumstances;

6. Where a parent is intentionally underemployed the Court may exercise its discretion not to impute income where that parent establishes the reasonableness of his or her decision;

7. A parent will not be excused from his or her child support obligations in furtherance of unrealistic or unproductive career aspirations or interests;

8. A parent must provide proper and full disclosure of financial information. Failure to do so may result in the Court drawing an adverse inference and imputing income.

Unreasonable career choice and speculative ventures
Persistence in unrenumerative employment may entitle the court to impute income. A parent cannot be excused from his or her child support obligations in furtherance of unrealistic or unproductive career aspirations. As a general rule, a parent cannot avoid child support obligations by a self-induced reduction of income.

Payor shouldn’t quit job for a speculative venture. Child support obligation comes first. Weir v. Therrien 2001 20 RFL 5th 199 SCJ. Likewise, if payor leaves a lucrative business for lower paid job without a good explanation, will impute. Riel v. Holland 2003 24 RFL 5th 120 Ont. CA.

Adverse Inference – Lack of Financial Disclosure

The court should draw an adverse inference against the respondent for his failure to comply with his disclosure obligations as provided for in s. 21 of the Guidelines and impute income. Smith v. Pellegrini [2008] O.J. No. 3616 (SCJ); Maimone v. Maimone [2009] O.J. No. 2140 (SCJ). In Graham v. Bruto 2008 ONCA 260, the court inferred that the failure to disclose would mitigate the obligation of the recipient to provide an evidentiary basis to impute income.
Imputing Income – Medical Excuse - Cook v. Burton [2005] O.J. No. 190 (SCJ) and Stoangi v. Petersen [2006] O.J. No. 2902 (SCJ) set out that cogent medical evidence in the form of detailed medical opinion should be provided by the payor in order to satisfy the court that his/her reasonable health needs justify his/her decision not to work.
Imputing Income - Particular Situations:
Back to School:

Income imputed where stopped business to go back to school. Payor picked an inopportune time to re-educate himself. Fahel (1997) CarswellBC 1302.

Drug Problem:

Income imputed where not working due to a drug problem; conduct could be equated with self-induced underemployment. Hutchinson v. Gretzinger 2007 CarswellOnt 8325 (Ont. S.C.J.).
 
Illegal Status:

It is an intentional decision to live in a country where the payor cannot work. Income to be imputed based on what they could earn in their own jurisdiction. Legere [2001] N.S.J. No. 173 (NSSC).
Maternity Leave:

Once basic maternity leave ended, the court imputed full income to mother when she wanted to take extended leave in Lachapelle v. Vezina [2000] O.J. No. 3171 (SCJ).

Need for a Job Search:

Absence of a reasonable job search left court with no choice but to find that payor intentionally underemployed. Filippetto v. Timpano, [2008] O.J. No. 417 (SCJ).
Own Misconduct:

Where the underemployment or unemployment is the result of one's own actions (an event over which the payor had some control) or misconduct, the support obligations will not be reduced or cancelled. (Luckey v. Luckey, [1996] O.J. No. 1960(SCJ); Maurucci v. Maurucci 2001 CarswellOnt 4349 (SCJ)); Sherwood v. Sherwood (2006) O.J. No. 4860 (SCJ).

In Baldini v. Baldini (1999), 46 R.F.L. (4th) 407, [1999] B.C.J. No. 1426, the British Columbia Supreme Court held that income would be imputed for three reasons:

(i)  the payor was fired for cause. He was terminated for doing personal work on company time and taking company material without permission. He had received a written warning a few months before after the same violation.

(ii)  he did not make reasonable efforts to find employment.

(iii)  he made no efforts to retrain.

Overtime:

If consistent pattern of working overtime, can’t just stop when the court proceedings start. Odendahl v. Brule 1999CarswellOnt 1030 (Ont.Gen.). For a good discussion of factors see S.(R.) v. S. (T.) 2005CarswellNB 614 (QB).

Sabbatical:

Where payor was paid less over 4 years to get a sabbatical in year 5, the full amount was imputed. Moscoe v. Moscoe 2006 24 RFL 6th 140  (Ont.SCJ.)
Second Family:

In Loscerbo v. Loscerbo, [2008] M.J. No. 246 (Q.B. (Fam. Div.)), the court held that income can be imputed to a parent for a decision to reduce hours to have a second family. Followed in Terracol v. Terracol, 2010 ONSC 6442 (CanLII).
Stocks, Options:

Children shouldn’t bear the risk of risky trading.  Marinova v. Marinov [2004] M.J. No. 288 (Man. Q.B.),,Bhandari v. Bhandari 2002 O.J. No. 658 (SCJ).
Wage Surveys: 

The Ontario Wage Survey was used as evidence in Scholes v. Scholes 2003 O.J. No. 3432 (SCJ).  It also says that the burden of proof is on the payor to satisfy the court on a balance of probabilities the amount of income upon which child support should be based. The Human Resources and Skills Development figures were also applied on a temporary motion in Kowalik v. Kowalik 2011 1551 Canlii (SCJ). Used with caution, since can’t cross-examine in Rodrigues v. De Sousa, [2008] O.J. No. 4541 (OCJ).
Imputing Income – Temporary Orders
Income may be imputed on a motion.  As motions are limited by the evidence available, “it is incumbent on the person seeking a finding of imputation of income to provide the court with sufficient information from which a reasonable inference could be drawn”.  This evidence “generally involves the presence of some type of documentary evidence which assists the justice in reaching an estimate of the appropriate income”. Kowalik v. Kowalik 2011 1551 Canlii (SCJ); Stoyshin v. Stoyshin, [2007] O.J. No. 1772 (Ont. S.C.J.) at paras. 13-14.

Income over $150,000:

The Ewing case, citing Francis v. Baker [1999] 3 SCR 250, sets out the following considerations: 

i.  There is a presumption that the Table applies to all incomes, including incomes over $150,000. A party seeking to deviate from the Table has the onus of rebutting the presumption. (paras. 41, 43)

ii.  Children can expect the Table amount on the first $150,000 and a fair additional amount for that portion that exceeds $150,000. The closer the amount is to $150,000, the more likely it is that the Table amount will be awarded1. (para. 41)

iii.  Where the presumption is rebutted, the Guideline figures can be increased or reduced under section 4. (para. 42)

iv.  The test for deviation from the Table amount is that the evidence in its entirety must be sufficient to raise a concern that the Table amount is inappropriate. The evidence for departure from the Guidelines must be clear and compelling. A party seeking deviation is not required to testify or adduce evidence and no unfavourable conclusion should be drawn from a failure to do so. It is recognized that a party may not possess the required relevant evidence. (para. 43)

v.  The actual situation of the children is central, and the condition, means, needs and other circumstances of the children must be considered in the assessment of the initial determination of inappropriateness and the determination of appropriate support. (para.44) No single element of legislative purpose is to be given more weight than the actual circumstances of the children (para. 39). A proper construction of section 4 requires that the objectives of predictability, consistency and efficiency on the one hand, be balanced with those of fairness, flexibility and recognition of the actual "condition, means, needs and other circumstances of the children" on the other. (para. 40)

vi.  To determine appropriateness the court must be armed with sufficient information, and trial judges have discretion to determine on a case-by-case basis whether a child expense budget is required to provide that information and they have the power to order it. (para. 45) Custodial parents are not required to produce child expense budgets in all cases under section 4.

vii.  Although frequently child support results in a benefit to the wife, the legislative objective is maintenance for the children rather than household equalization or spousal support. (para. 41)

viii.  While standard of living can be considered in assessing need, at some point support payments will meet even a wealthy child's reasonable needs. When the Table amount is so in excess of the child's reasonable needs it must be considered a functional wealth transfer to a parent, or de facto spousal support. (para. 41)

ix.  The test for whether expenses are reasonable will be met by the paying parent if the budgeted expenses are so high as to "excee[d] the generous ambit within which reasonable disagreement is possible": Bellenden v. Satterthwaite, [1948] 1 All E.R. 343 at 345. (para. 49).
Jurisdiction – Where Florida support order and children now in Ontario and the Florida order inextricably linked support and access the court found that the jurisdictional requirements of s. 41 and 42 of the CLRA should be imported into the Family Law Act in deciding whether the Ontario court should accept a motion to change support. Attard v. Attard, 2010 ONSC 810 (CanLII).
Lump sum Support –  There is no jurisdiction to order a lump sum under s.11 of the guidelines without first determining the amount payable. If because of a lack of evidence or otherwise, one cannot do the former, then one cannot do the latter.  Chamandall 2006 O.J. No. 251 (Timms)

Revival of Support –  The law is clear that support can be reinstated for an adult child after a hiatus in entitlement. F. (R.L.) v. F. (S.) (1996), 26 R.F.L. (4th) 392 (Ontario General Division); MacLennan v. MacLennan, 2003 NSCA 9 Canlii (Nova Scotia C.A.).Two year gap for 21 year old ok. Haley [2008] O.J. No. 293 (SCJ). 
Second Families: In Lachapelle v. Vezina, 11 R.F.L. (5th) 328 (Ont. S.C.J.), the Court found that the birth of a subsequent child did not automatically give a parent the right to terminate their ongoing financial responsibility to their existing children. That case indicates that the Court is required, in the absence of clear necessity, to balance the needs of each child, whatever their stage of development, to determine what is fair and reasonable in all of the parental circumstances. See also MacDougall v. Rousselle, 2006 CarswellNB 225 (N.B. Q.B.).
Settled Intention -  Chartier (1999) 43 RFL 4th 1 SCC. Sets out factors:

1. Intention. Must look at actions as well as expressed intention.

2. Forming a new family.

3. does child participate in extended family like a biological child would?

4. whether the person contributes financially to the family (depending on ability to pay)

5. whether the person disciplines the child

6. whether the person represents to the child, the family, the world, either explicitly or implicitly that he or she is responsible as a parent to the child.

7. the nature or existence of the child’s relationship with the absent biological parent.

Rejection of the adult by the child doesn’t necessarily mean there wasn’t a settled intention to be a parent. Millar v. Millar, 2001 CarswellBC 1879 (B.C. S.C. [In Chambers]; Azougarh v. Maliakkal, 2010 CarswellOnt 9131 (Ont. C.J.).
Parental status should not be assigned automatically or from the mere willingness of the step-parent to share with children and to assist with their financial, emotional and physical needs.  There must be a relatively clear assumption of responsibility shown by or inferred from the step-parent’s actions over a sufficient period of time for that relationship to constitute a commitment. In finding parental status, a court must take care not to penalize a step-parent for behaving kindly or offering emotional, physical and financial assistance to the natural parent who would otherwise be raising the children alone or with some assistance from the non-custodial natural parent. The threshold for a parental status finding must be pegged at a sufficiently high point that it avoids the imposition of obligations and the acquisition of access and custody rights except where the step-parent can be clearly shown to have assumed the role of the natural parent and in substantial substitution for the natural parent’s role. See: Widdis v. Widdis [2000] S.J. No. 614 (QB), citing Carole Rogerson. Factors militating against it are:
1) Poor relationship prior to separation

2) Older child

3) An involved biological parent

4) Short relationship

The length of the relationship is an important factor. Oxley v. Oxley [2003] O.J. No. 5275 (Ont.S.C.).
Excellent review of the law set out by Justice Spence in Watts v. Watts 2011 ONCJ 104 Canlii. In this case he writes:
Someone in Malcolm’s shoes would want to demonstrate kindness, cordiality, financial support where it is not otherwise available from his new wife, respect and generally a positive interpersonal relationship.  In circumstances such as these, where a new stepfather and a child are living together under the same roof, there is a natural inclination to at least try to get along with one another.  None of that, however, equates with demonstrating a settled intention to treat the child as a child of that stepfather.  See, for example, Segal v. Qu, [2001] O.J. No. 2646, (Ont. S.C.).

Severance Pay -  The court should use a forward averaging approach to soften the blow of changing circumstances through a reasonable period of transition. C.A.B. v. M.S.C.S. 2006 BCSC 1393

Shared Custody – Contino principles

1. Must look at all 3 factors in s.9

2. The court should be flexible, none should prevail

3. No presumptions apply

4. Must look at the continuing ability of the Recipient to meet the needs of the child

5. Can modify the setoff if different standards of living

6. The total cost of raising kids may be greater in shared custody situations

7. Must look at budgets and actual expenditures for both 

8. Child expense budgets are a necessity

9. Must consider all circumstances

Citing Contino v. Leonelli-Contino, 2005 SCC 63 Armstrong, J., of the British Columbia Supreme Court, in Flick v. Flick, 2011 BCSC 264 identified the following factors for consideration in determining the amount of support to be paid in a shared parenting situation under section 9 of the Federal Child Support Guidelines: 
• the language of s. 9 warrants emphasis on flexibility and fairness (para 39) 

• it requires acknowledgement of the overall situation of the parents and the needs of the child (para 39) 

• the weight of each factor under s. 9 will vary with the particulars of the case (para 39) 

• take into account the financial situations of both parents (para 40) 

• calculating the set-off amount is the starting point, not the end of the enquiry (para 49) 

• the set-off amount does not take into account actual spending patterns as they relate to variable costs [or] the fact that fixed costs of the recipient parent are not reduced by the increased spending of the payor (para 48) 

• the court retains the discretion to modify the set-off amount where, considering the financial realities of the parents, it would lead to a significant variation in the standard of living experienced by the child as they move from one household to the other (para 51) 

• one of the overall objectives of the Guidelines is, to the extent possible, to avoid great disparities between households (para 51) 

• the court must examine the budgets and actual expenses of both parents in addressing the needs of the child and to determine if shared custody has in effect resulted in increased costs globally (para 52) 

• increased costs would normally result from a duplication and the child effectively being given two homes (para 52) 

• the expenses will be apportioned between the parents in accordance with their incomes (para 53) 

• the analysis should be contextual and remain focused on the particular facts of each case 

• the court has full discretion under s. 9(c) to consider “other circumstances”. (para 72) 

• courts should demand information relating to s. 9(b) and(c) when the evidence filed is deficient. (para 57) 
See also Sydor v. Sydor, 2011 MBQB 38 at para. 25, wherein Midwinter, J. listed the following considerations: 
1. There is no presumption of a table amount. 

2. No automatic reduction for shared custody. 

3. No formula is mandated. 

4. No use of prorated set off. 

5. No multipliers. 

6. No need to separate out section seven expenses. 

7. No need to use section 10 as the Court has discretion under section 9(c) to do the appropriate thing to avoid undue hardships in the exercise of its discretion apart from an extraordinary situation.

Stewart – 2007 MBCA 66 (CA) – Once 40% is hit, you don’t quantify the time, or award support in accordance with the percentage. It might cost the parent with the lower percentage of time, just as much to raise the children. There is also no need to separate s.7 expenses, once the 40% has been met.
Magee and Faveri [2007] O.J. No. 4826. Often when there is a great disparity of income, there will be no variation from the table. It would be inappropriate for the children to live in poverty in one home and in relative luxury in the other. 

There is no set formula for calculating the 40%. In Froom 11 RFL (6th) 254 (OCA) the court counted overnights. 

Summer Exemption:

 – For s.9 to be triggered it must be 40% of the entire year, not an isolated period.  Loptynski 1998 A.J. No. 1312. You must look over the “course of the year”. Ellis v. Ellis 1997 P.E.I. J. No. 119.

Special Expenses –
An order for contribution to special and extraordinary expenses under s. 7 of the Guidelines is discretionary as to both entitlement and amount: Julien Payne and Marilyn Payne, Child Support Guidelines in Canada, 2009, Irwin Law (Toronto), p. 227, 231. 
The list of special and extraordinary expenses under s. 7(1)(a) to (f) is exhaustive; if a claim doesn’t fall within any of the listed categories, it must be dismissed: Kilrea v. Kilrea, [1998] O.J. No. 3677 (Gen. Div)., para. 13. 

Definition of Extraordinary Expenses
Note:  Only school and activity expenses need to be extraordinary. McKinnon (2005) 13 RFL 6th 221 CA.

- Steps. – Must first determine if extraordinary expense, then if reasonable and necessary.
Under s. 7 (1.1) The first step is:

1. Is the expense something that the requesting spouse can reasonably cover? Payor’s situation is irrelevant in this first stage. The recipient’s budget should be examined.
2. If recipient can afford the expenses, need to qualify under  part two of the test, which is tougher.

3. If qualify, then need to ask if the expenses are it necessary in relation to the child’s best interests and reasonable in relation to the means of the spouses and the child and the spending pattern of the family before separation.

4. If qualifies, presumption of proportional contribution.

Factors at stage 2 (determination if expense is extraordinary):

1. the amount of the expense in relation to the recipient’s income, including child support.

2. the nature and the number of the programs.
3. any special needs and talents of the children.

4. the overall cost of the programs and activities.

5. any other similar factor the court considers relevant.

Postma v. Postma (2008), 2008 CarswellOnt 771 (Sup. Ct.) - the onus to prove a special expense and the costs associated with it rests on the applicant. 
Should look at the extraordinary expenses as a group, not in isolation. Simpson v. Trowsdale [2007]CarswellPEI 5 (PEIT.D.)
 In Olaveson v. Olaveson, 2007 CarswellOnt 3975 (Sup. Ct.), the court found that the basic costs for registration and equipment commonly associated with a community hockey program should not be considered extraordinary and that Guidelines Tables are intended to cover the usual common costs of raising children, which would include the ordinary expenses for extracurricular activities. Followed in Watt v. Watt 2011 1279 Canlii.

In Fong v. Charbonneau, 2005 CarswellMan 129 (Q.B.) the court had a lower threshold for necessity and wrote:
                        27          I am satisfied that the expenses in question are extraordinary expenses within the meaning of s. 7(1.1)(b) of the Manitoba Guidelines. In making this determination I accept that Rebecca has some talents in this area and that they are being fostered by additional practice and coaching. In my view, it is not necessary that a child, in order to qualify for contribution from a non-custodial parent for such an expense be a regional, provincial, national or world-class athlete or champion. To hold otherwise would be to deprive the vast majority of children from the possibility of having expenses for their particular extracurricular activity considered under this section. In my view, this was not the intent of the legislature in enacting the Guidelines.

Need evidence of what paid, even if proved that extraordinary, or might not be allowed. Simmonds 2007CarswellOnt 1547 (SC).

The applicant submitted that the extracurricular expenses were reasonable in relations to the parent's combined incomes. See Celotti v. Celotti, 40 R.F.L. (6th) 411 (Ont. S.C.J.). See also Fong v. Charbonneau, 2005 CarswellMan 129 (Man. Q.B.). The respondent submitted that the requested expenses were simply not affordable given the financial circumstances and other obligations of both parents.

The applicant relied on a number of cases that held that household income should be considered when reasonableness is an issue. See, for example, Baum v. Baum, 13 R.F.L. (5th) 258 (B.C. S.C.):

Section 7(1) of the Guidelines does however give the court a discretion. It requires the court to consider the means of the parties, not just their income. The word "means" should be interpreted broadly to include not just the income of the spouse, but other sources of revenue available to that spouse. The court can look at the economic well-being of the spouses and this includes a consideration of family income.

Third stage – If the expense is extraordinary is it reasonable and necessary?  It is not necessary for a parent to prove undue hardship to escape some or all liability under s.7. Section 10 does not apply. 
3 questions:

1. Is the expense necessary in the sense that it is in the best interests of the child to be incurred.

2. Is the expense reasonable , having regard to the means of the parties and the spending pattern of the parents during cohabitation.

3. Does the noncustodial parent have the ability to pay a pro rata share of the expense or failing that, any share.

Ward 1999 44 RFL 4th 340 

To determine reasonable and necessary, see Correia, 2002 MBQB 236.

1. look at the combined incomes of the parties.

2. the fact that two households must be maintained.

3. the extent of the expense in relation to their combined income.

4. the debt of the parties.

5. any prospect for a decline or increase in the parties’ means in the near future.

6. whether the NC was consulted about the expenses before they were incurred.

Household income should be considered when reasonableness is an issue:  See K. (D.J.) v. K. (C.J.), 2006 CarswellBC 1715 (Prov. Ct.). The reasonableness of the expense may be affected by the totality of the income accruing in the two households notwithstanding that the proportionate sharing will only be calculated on the basis of the two parent's income Earles v. Earles, 2006 CarswellBC 362 (S.C.).
 
Who gets to decide about what the special expenses are –

 Douglas v. Mitchell, 2009 CanLII 42451 (ON S.C.):

A parent’s decision to incur expenses, whether extraordinary or otherwise, is part of the responsibility that parenthood entails.  The court must not permit control of the payment of special expenses to become a trophy in the parents’ battle with each other for power in relation to their child.  The responsibility that custody entails carries with it the right to incur necessary and reasonable expenses on behalf of the child. As desirable as it is for a custodial parent to consult the non-custodial parent and engage him or her in negotiations on the issue of special expenses before incurring them and applying to the court for an order compelling the other parent to contribute, there are too many factors that may militate against such engagement for the court to make it a pre-requisite for obtaining an order.  The failure of a claimant spouse to make any effort to consult the other and engage him or her in negotiation before applying to the court for an order may well be a factor for the court to consider in exercising its discretion as to whether to order the other spouse to contribute.

Extra- Curricular Activities –  Not Allowed
Cell phone, music lessons and club fees. Park v. Thompson CA.

Dance, voice and music lessons and camp for high income families – Hugel 2004 O.J. No. 2219.

School trips – Zimmerman v. Doe 2007 CarswellOnt 4721 (SCJ)

Driver training – properly covered by the basic table support amount (see: D’Urzo v. D’Urzo (2002) 30 R.F.L. (5th) 277 (Ont. S.C.); Zimmerman v. Doe [2007] O.J. No. 2896 (Ont.S.C.)).
Internet Connection, similar to utility.  Walker v. Rutledge 2002 , 33 RFL (5th) 436

Swimming lessons – McAdam 2006 27 RFL 6th 173.

Education Fund-   Not an appropriate add-on. Child support is intended to provide for the current needs of the children. It does not look to anticipated needs or seek to create monetary funds for the future. Crosby [2002] S.J. No. 164.  Not covered by the guidelines. R.A. v. N.A. [2003] O.J. No. 3016.

RESP contribution should not be ordered. Support is to meet current needs. Gaetz, 2001NSCA57. 

Notice of Activity – the payor should be notified of the activity and the cost. Romeo 2006 ONCJ 302. Summer camp not allowed where no consultation. Desjardins 2006 Canlii31724 CA. A custodial parent does not have carte blanche to enrol a child in any number of extra-curricular activities and then look to the non-custodial parent to share all of the costs: Forrester v. Forrester [1997] O.J. No. 3437 (Ont. Fam. Ct.), para 4; Zimmerman v. Doe, 2007 CarswellOnt 4721, (Sup. Ct.), para. 11.
Extra- Curricular Activities – Allowed 

- school trip to Italy when parents wealthy – Waese v. Bojman (2001) 19 RFL (5th) 13.

-Taxis to school- Parrington v. Mead 2007CarswellOnt 3069 (SCJ)

-Hockey, baseball and figure skating where joint incomes $66000 Bially 1997 28 RFL 4th 418.

-Hockey school no, tournaments yes. Bruno 2000CarswellOnt2853 (SCJ).
-Summer camp. Gabriel 2005 23 RFL 6th 132 OCJ

-It is the expense related to the cost of the activity that must be examined, not the cost of the activity itself. One must compare the cost of the activity in relation to the monthly support. Epstein Aug.7/07- newsletter.
Expenses for the child’s private school, post-secondary expenses, wisdom teeth removal, cell phones and laptops for the children, minor trips of a celebratory nature, automobile insurance and travel to and from school and work were upheld as valid by the OCA in Gagne v. Gagne 2011 ONCA 188.

-tutoring is a special expense- Hugel 2004 O.J. No. 2219
Post –Secondary -  it is not inappropriate to order these go directly to the child or a third party. Armaz v. Van erp 2000 7 RFL 5th 1.

-Where the parents have a lot of money, should not have to resort to student loans.- Barbeau 1998 41 RFL 4th 24.

-University costs fixed at 12G’s, child expected to contribute 80% of his loans and income before parents divide – where the parents have modest means. Child should be expected to contribute. Lewi v. Lewi, 2006 CanLII 15446 (ON C.A.)
-U. S. University cost not reasonable where no special aptitude Hyatt v. Whitney 2002 28 RF (5th) 366,

-Internet allowed, with transportation, tuition , books, telephone calls da Silv 2004 O.J. No. 1976

Special Provisions- This is a 3 part test. Special provisions must exist, it must directly or indirectly benefit the child, and to order the CSG amount must be inequitable. Wright 2002 24 RFL 5th 207 CA.

Tax Issues - 
Support payments do not change their character under the Act as a result of not being made on time. The amount received has to be included in the year it was received, not the year it became due or payable.  Lacombe v. Canada 2000 T.C.J. No. 15.

Temporary Orders - In Charbonneau v. Charbonneau [2004] O.J. No. 5059 (SCJ), the court heard a temporary motion where the entitlement to both child and spousal support was in issue. The court set out the following principles about temporary support in pars.15-16:

15     Interim support is a short term remedy meant to ensure that a dependant has sufficient means to maintain a reasonable lifestyle until trial. Because of the nature and purpose of an interim support order, the court does not conduct an in-depth analysis of entitlement, however, a claimant must establish a prima facie case. (See: Jarzebinski v. Jarzebinski [2004] O.J. No. 4595).
16     At this stage, the court does not embark on a detailed examination of the merits of the case. Having said that, however, it is nonetheless clear that entitlement to support must be established before any order is made for support, be it interim or permanent. (See: Cuzzocrea v. Swain [1995] O.J. No. 2824).
Undue Hardship – s.10 requires a 2 step test. The first part requires a finding by the court that the party trying to rely on the section, or a child for whom support is ordered to be paid would suffer undue hardship. The categories in s.10 are not exhaustive. The key is undue hardship, a lower standard of living is not enough. Need evidence that the children in the payor’s household will be deprived of a reasonable or average standard of living.  Camirand v. Beaulne 1998 O.J. No. 2163 .  The hardship must be exceptional, excessive or disproportionate, not merely awkward or convenient.  Hanmore 2000 4 RFL 348. The second part of the test is the comparison of standards of living. Wislesky v. Wislesky 1999 O.J. No. 1220.
The respondent has the onus of providing adequate supporting documentation to prove his undue hardship claim. See: Van Gool v. Van Gool [1998] B.C. No. 2513 (C.A.).

 In the case of Min v. Soe [2008] O.J. No. 5679. (Ont. S.C.J.), Blishen J. wrote: Section 10(2) sets out a non-exhaustive list of circumstances that may cause undue hardship. Even if any of the circumstances set out in s. 10(2)(a) to (e) are established, this does not necessarily establish undue hardship. A line must be drawn between "hardship" and "undue hardship" and this will be determined mainly on the particular circumstances of the case. In a case such as this, where there is alleged to be a second family, the payor  parent should provide clear and cogent evidence, not conjecture or speculation, from which an inference could reasonably be drawn that the children in the second family would suffer significant deprivation if the Table amount was ordered for the children of the first relationship. "Deprivation" means with respect to food, clothing, shelter or some medical or other health need: See Reid v. Nelson (2002), 30 R.F.L. (5th) 153 (Ont. C.J.). Clear and cogent evidence as to alleged debts should also be provided. 

-even if no undue hardship can give break on special expenses Wislewsky

If meet 2 step test, the court can lower the support but shouldn’t spread it out over 4 kids( economies of scale).

In Murray v. Badwa, 2009 ONCJ 357 (Ont. C.J.),, the court found undue hardship when the father had other children to support. The court took the table amount for four children and divided it evenly between the children.

Variation (Change in circumstances)- Unlike an original application where the recipient must show that the payor is deliberately underemployed or unemployed, once income has been fixed, the onus is on the payor to show a change in circumstances. Kolodziejczyk v. Kozanski,  [2011] O.J. No. 152 (Ont. C.J.).
Variation (Res Judicata) – If income is imputed, the issue will be res judicata on a change motion. Bemrose v. Fetter 2007ONCA 637. To the contrary see Davidson v. Davidson [2010] O.J. No. 1149 (Div. Ct.), where the court readjusts income back to the original order when accurate disclosure is produced. It is important to remember, that the court always has discretion with respect to res judicata, and can consider fraud, fresh evidence or issues of fairness.

Variation (Retirement) –If you choose to have children in middle age, you will need to keep working as long as they are eligible. Bursey v. Base [2007] O.J. No. 1212. (SCJ).
Variation (Temporary) -  Garneau v. Ontario (Director, Family Responsibility Office), 2010 CarswellOnt 3409 (Ont. S.C.J.):A stay of enforcement should only be granted where a support payor has demonstrated a prima facie case on the merits of the variation application and has come to court with "clean hands". [citing Halstead v. Halstead, [1993] O.J. No. 1781 (Gen. Div.) 

The test for an interim variation of a support order should not be lower than the test for a stay of enforcement but that there is jurisdiction to make an interim variation of an underlying support order when there is a prima facie case for the relief sought, both by considering the motion to change itself and the interim motion for variation. The principle should be the same for a motion to stay enforcement. Hayes v. Hayes, 2010 CarswellOnt 4796 (Ont. S.C.J.):
