



Child Protection - General
Abandonment – This is a risk ground if the caregiver is in jail.  CAS Kingston v. H and G 1979 24 O.R. 2d 146.

Access

 Discretion of the Society – Conflicting case law
H.C.  v. Durham 2003 64 O.R. 3d 84, Div. Ct. permits it; CAS Toronto v. B. 45 RFL 5th 131, applies Strobridge and says not permitted. Reinhardt. (in binder).   CAS Toronto v. D.P. 2005 O.J. No. 930 distinguishes H.C. limiting it to supervised, interim motion, and only relates to the specific terms of the access, not whether it should take place.  This case says that on a final basis, at least, the Act does not permit this.  One of the litigants should not determine the access.

Flexibility
It is important that societies and courts do not get locked into a default position of requiring supervised access.  The restriction on a parent’s access should be proportionate to the risk concerns.  If a parent has difficulties managing three children at a time, the response should not be to keep a case perpetually supervised, but rather to explore whether that parent can manage one child at a time, or two children at a time.  It should be explored whether visits can be structured in the community and be gradually increased if successful.  It is in the best interests of children to maximize a parent’s ability to succeed, while ensuring the children’s safety and welfare. Children’s Aid Society of Toronto v. T.-J.M., 2010 ONCJ 701 (CanLII).
Limited Resources of Society to facilitate access
Generally not a valid argument. “First, the court cannot take judicial notice that the society has “limited resources”, whatever that may mean.  Second, even if that were true, this does not necessarily require that this limitation must manifest itself in the reduction of access that is otherwise appropriate.  Third, although this limited resource argument may fall within paragraph 37(3)¶13 of the Act, simply stating that there are limited resources and that the society has adopted a policy position because of it, is not enough to justify what the position actually is.” Children’s Aid Society of Algoma v. S.P., 2011 ONCJ 93 (CanLII).
Maximum Contact Principle
Applies to child protection cases.  “I see no reason to exclude the application of this principle in child protection cases where a child is separated from a parent, not necessarily because of a parental break-up, but because of the intervention of the state in the form of a children’s aid society that apprehends the child.  From the child’s point of view, the impact of being separated from his or her parent is very personal.  The child does not appreciate the reasons, sometimes even the necessity, that underlie the separation through which he or she is going.  What the child knows is that he or she was in contact with his or her primary caregiver 24/7 in an environment that was familiar to the child and, all of a sudden, that world changed almost completely.” Children’s Aid Society of Algoma v. S.P., 2011 ONCJ 93 (CanLII).

Unreasonable Reduction - Catholic Children’s Aid Society of Metropolitan Toronto v. Pier Angelii M., 1998 CanLII 14476 (ON C.J.).To cut back access in preparation for a possible success in its Crown wardship application and then to argue “limited relationship” between a child and a parent strikes this court as a frank attempt to use its discretion regarding access to design the outcome of the trial.

Access: General: 

The test for temporary access when a child is removed from the parent in charge is s. 51 (5); otherwise, it is in section 58.

If a parent has been charged or convicted of assault against child or other parent of the child, the court order should set out the terms of supervision, unless court does not consider supervision to be appropriate. Section 59.2
Access - Siblings –Different principles apply to sibling access. Under s. 58, a child who is in society care may apply for access to a sibling and this ability continues even after the child making the application is placed for adoption. The prohibition against access applications under s. 58 (7) does not apply to an application brought by a child who has been placed for adoption. As well, the prohibition in s. 160 to the effect that the court cannot order access to an adopted child by a birth parent or a member of a birth parent’s family, does not apply to prevent asibling from seeking access to an adopted child. S. 140 (2) does not apply to sibling access.  CAS Niagara and J.C. 2007 Canlii 8919 Div.Ct.

- Not preventing adoption -CAS of Oxford County v. Christine M., Terry M., and Grant B. 1999CarswellOnt 4812 (OCJ) since there is a distinction to be made between a person’s access to the child and a child’s access to a person. 

Sibling access ordered using s. 59 (2.1) analysis in Durham Children's Aid Society v. R.S., [2010] O.J. No. 1134: 


68     It is well established that section 59(2.1) provides a legal basis for ordering sibling access in appropriate cases: A.G. (Re), 2009 CanLII 34991 (On S.C). "These would include cases where the court concludes that sibling access is sufficiently important to a child that the CAS should be required to seek an adoption placement that will accept the access order, prior to entertaining an application to terminate based on a proven inability by the CAS to locate a suitable placement accepting the order."
Society to Encourage Sibling Access – CAS of London and Middlesex v. S.M. (2000) O.J. No. 2064. A fixed order for access could compromise the adoption. Followed by Perkins J. in Family, Youth and Child Services of Muskoka v. D.F. [2002] O.J. N. 4466.

Follow Beneficial and Meaningful Test:  CAS of the Regional Muncipality of Waterloo v. P.B. [2004] O.J. No. 5823.

Adding Parties - The court in Children’s Aid Society of London and Middlesex v. S.H. [2002] O.J. No. 4491 (SCJ- Family Court) set out four principles for the court to consider in exercising its discretion to add a party as follows:


(1) whether the addition of the party is in the best interests of the child,

 (2)  whether the addition of the party will delay or prolong proceedings unduly,

 (3)  whether the addition of the party is necessary to determine the issues, and

 (4)  whether the additional party is capable of putting forward a plan that is in the best interests of the child.
The governing rule is 7 (5). If the party is capable of putting forward a viable plan and there is no one else to put forward their plan, the party should be added. Catholic Children’s Aid Society of Toronto v. H.(D.), 2009 ONCJ 2 (CanLII) (OCJ). Aunt not added where she waited one year to apply, child settled elsewhere, since at some point, there are diminishing returns to continued litigation, where harm of remaining in limbo of foster care outweighs possible benefit resulting from full custody trial. Children’s Aid Society of Peel Region v. Mizan A., 2009 ONCJ 348.
If a statute prescribes a limited role for a certain class of persons, ie. foster parents in the CFSA then courts should consider bestowing party status under Rule 7 very cautiously and rarely.  CAS Niagara v. Wendy D. 2001 O.J. No. 5964. However if the Act extends preferential treatment(extended family) the chances are better. Grandparents added where there is a viable plan of care CAS Halton v. C.S., D.D. and M.G. J. 2004 CarswellOnt. 2027 OCJ. Refer to Rule 7 (5).
Sub-rule 7 (4) 2 of the Family law rules supplements s. 39 (3) of the CFSA. This meant that caregivers who qualified under the rule, but not the CFSA before the apprehension should have been, and were added by the court as parties. Children’s Aid Society of Toronto v. T.-J.M., 2010 ONCJ 701 (CanLII)

Amendments - The court has discretion to make a finding that a child is in need of protection pursuant to a clause of the Act not pleaded, if justified by the evidence, the father had prior disclosure of the relevant evidence, is not caught by surprise and has had a full opportunity to test this evidence. Durham Children’s Aid Society v. R.S. and J.M. [2005] O.J. No. 570 (SCJ) and Children’s Aid Society of Hamilton-Wentworth v. K.R. [2001] O.J. No. 5754 (SCJ-Family Court).
Apprehension -  The warrant for the apprehension still requires substantial risk. However even if the apprehension is invalid this does not affect the application. CAS St. Thomas v. F. 2003 36 RFL (5th) 310 (OCJ).
Assessments - We have the right to determine who pays for the assessment. – CAS Toronto v. O.(K.) (2003) 48 RFL (5th) (OCJ).
Bifurcated Hearing – The CFSA contemplates this. The same judge does not have to preside over both stages Kelly 2003 45 RFL (5th) 403 SCJ.
Charge of the Child – does not necessarily mean legal custody.  ReK Steinberg 1976 unreported. Can’t use self-help tactics to establish being in charge. There can be more than one person in charge. CAS Toronto v. A(S) and R(M) 2008 ONCJ 348 (OCJ). Case law interpreting this section indicates that the person who "had charge of the child immediately before" apprehension is not necessarily the person who had physical care of the child at the moment of apprehension, or even necessarily the person named in a custody order.4 Where custodial arrangements preceding apprehension are unclear, the courts will look to see if there is an individual who has been the child's primary caregiver for a significant period of time prior to apprehension, and may find that that individual is the person who "had charge of the child immediately before" apprehension. For example, in C.A.S. of Haldimand-Norfolk v. C.L.J. [2001] O.J. No. 3461 (C.J.)., the court observed that "a grandmother could have charge of the child by reason of the child's residing with her on a permanent basis and an accessing parent would not, thereby, be entitled to return of the child.6 The return of the child to the grandmother would occur." See: CCAS v. K.A. [2008] O.J. No. 3582 (OCJ).
Child as Witness: Father not allowed to call a 16 year old child in a child protection case in CAS of Ottawa v. S.M., 2011 ONSC 2434 (CanLII) and set out the following considerations for the court to consider in exercising its jurisdiction:
(a)               The age and maturity of the child,

(b)               The child’s view with respect to testifying,

(c)          The trauma that such an experience might or would cause the child especially if it involves testifying for or against a parent,

(d)               The purpose for which the child is being called as a witness,

(e)               The reliability and probative value of the child’s evidence,

(f)                 The importance and relevance of the child’s evidence, and

(g)               The availability of evidence from other sources to address the issue in question.

Clinical Records -  If no consent is given, a court may order the release under s.35(5) of the Mental Health Act subject to sections (6) and (7).  2 step procedure. In chambers, determine if danger to third party. If none, disclosure ordered. Second, the party summoning the information has the onus, that notwithstanding the danger, disclosure would serve the interest of justice.  CCAS Toronto v. J.S. 1980 O.J. No. 2175 (OCJ).

· even if get the consent the report cannot be disclosed without following the procedure in s. 35(9) c CAS Algoma v. C.L. 2003 O.J. No. 5559.

· S.74 CFSA – the information sought must be relevant.  

Counsel – to get publicly funded counsel must:

1. financial circumstances must be extraordinary

2. must make serious effort to save money, borrow money, obtain employment and exhaust assets.

3. Must be prudent with finances
Huron-Perth CAS v. J. (J.) (OCJ) {2006] O.J. No. 5372

Cognitive Ability - Children’s Aid Society of Kingston v. F.R. (1975), 23 R.F.L. 391 (Ont. Prov. Ct. – F.D.).  Thomson J. reviewed the development of legal principles pertaining to “low parental intelligence” within the framework of child protection and, at para. 8, said:

8     It is my opinion that the court should take the following approach when faced with cases such as the one now before me.  First of all, the fact of low parental intelligence should not be taken as determinative in itself of the child’s need for protection.  Rather, the question should be one of deciding whether, in light of their individual capabilities, these parents are able to meet their parental responsibilities.  If the answer to this question is no, then the judge should decide whether, given the proper assistance and intervention, the parents can be provided with the tools necessary to care adequately for their child.  This issue should not be resolved by simply noting the difficulties involved in securing the needed help when the child remains within the home.  The actions of the persons involved in this case show that, with a co-ordinated effort, extensive assistance can be given to parents such as the R.  Only if it is felt that the risk to the child is too great, even with outside help, should the court remove the child from the home.  If such removal is necessary, it would seem to me that in most cases this would require an order of Crown wardship, at least if the child is young, highly adoptable and not too closely attached to his or her natural family.  I think that it should also be noted that the risk to the child need not be physical; it would seem to be understandable that if a child lives in an environment which is grossly deficient in stimulation and emotional involvement, he or she may be damaged or at least may fail to develop to the extent to which he or she is capable.  It is difficult to apply this known fact to individual cases but clearly the court’s perspective should be broader than a simple examination of the child’s physical health.  It may be that the child’s intelligence and capabilities, if known, would be relevant information when deciding whether the parents are able to care adequately for the child.  If, even with outside help, it appears to the judge that they are not able to perform the task, an order removing the child would be indicated.

Consents – 
Section 55 of the Act sets out a list of questions to ask if there is an L finding and the placement is other than with the person in charge, including if services to keep the family together have been offered, if 12 or over,  the child had ILA, and understands the consent, the consent is voluntary and the child consents.
Crown Wardship – Test - 
A Crown Wardship order is probably the most profound order that a court can make. The judge must exercise this only with the highest degree of caution, only on the basis of compelling evidence and only after a careful examination of possible alternative remedies. CAS Hamilton v. M. 2003 O.J. No. 1274 (UFC).

In determining the best interests of the child, the court must assess the degree to which the risk concerns which existed at the time of the apprehension still exist today. They must be examined from the child’s perspective. CAS Toronto v. C.M. [1994] 2 S.C.R. 165

Consideration should be given as to whether the Society has given the parent an opportunity to parent. Where the Society frustrates contact with the parent and offers no services, this consideration must come into the equation. Children and Family Services for York Region v. A.W. and M.M. [2003] O.J. no. 996 (Sup. Ct.); CCASv. P.A.M. [1998] O.J. No. 3766 (OCJ) CASof the United Counties of Stormount, Dundas and Glengarry v. C.K. [2001] O.J. No. 128 (Sup. Ct.)

 Minimum Standard:
The issue is not whether the children will be better off with parents other than the natural parents. If that was the criterion for a protection order, not many children would remain with their natural parents. The issue, however, really is whether the children concerned are receiving a level of parenting care that is below the minimum standard tolerated in our community. Sask. Minister of Social Services v. E.(S.) [1992] 5 WWR 289 (Sask. QB).

Crown Wardship – Access
Test:

· two part test under s.59.2: must show beneficial and meaningful and not impair possibility of adoption. 

Just because a child will not consent to an adoption at this time, does not mean that they would not consent later when presented with a viable adoptive home. The current failure to consent may not be enough to beat the test. CAS Niagara Region v. C.(J.) [2007] WDFL 2003 (Div. Ct.)
If seeking no access, the evidence must justify such a result with a high degree of probability.  Not necessary to call adoption expert.  CAS Niagara v. P. 2003 36 RFL (5th) 265. Once crown wardship order made, no obligation on Society to prove adoptable or to identify a prospective family. CAS Niagara v. J.C. 2007 Canlii 8919 Div.Ct.
However, see: Durham Children's Aid Society v. R.S., [2010] O.J. No. 1134 (SCJ), where the court said that if the child is at the low end of the adoptability spectrum, evidence should be led by the society. Useful quote:

79     Adoptability is an assessment of a child's future opportunities for adoption. The Society led no evidence regarding the adoptability of the younger two children or whether an order for access (parent or sibling) would impair future opportunities for adoption.

80     The Society did call an adoption supervisor, Karen Kartusch who was able to give provincial and Society adoption and crown ward statistics. However, the information provided by Ms. Kartusch was not arranged by age, race, cultural background, and special needs of the children. It did not specify whether the children were part of a sibling group. Ms. Kartusch did not provide adoption information specific to K.S. and G.S. I attach no weight to her evidence as it pertains to K.S. and G.S.

81     No information was provided regarding the number of children with behavioural challenges the Society placed; how long those children remained in care before being placed for adoption; or even whether these placements were successful. No information was provided of the ability to maintain sibling access in cases where siblings were not placed together. No information was provided regarding the reasons for the adoption breakdowns.

82     The Society asks me to presume that in the absence of evidence, the children are adoptable. I am not prepared to do so. To make such an order would require me to ignore the special circumstances of the younger two children. Each of them has identified and emerging special needs.

83     The recent case of Children's Aid Society of Hamilton v. E.O., 2009 CanLII 72087, suggests that a Society must tender some evidence, although it recognizes that such evidence is not always necessary.

The evidentiary onus is on the parent.  A beneficial relationship is one which is advantageous. A meaningful relationship is one which is significant. It is not enough that there are some positive aspects to it: it must be significantly advantageous to the child.  It speaks of an existing relationship, not the possibility of a future relationship.  Even if the relationship is beneficial and meaningful there still must be some qualitative weighing of the benefits of access vs. no access. CAS Niagara v. M.J. 2004 O.J. No. 2872 (SCJ).
The parents have to show more than just that a child has a good time during visits. (Children’s Aid Society of Peel (Region) v. S. (M.)  (O.C.J. [2006] O.J. No. 5344).   More is required than just a display of love between parent and child.  The Divisional Court has held that a person seeking access must prove that his or her relationship with the child “brings a significant positive advantage to the child”.  (Children’s Aid Society of Niagara Region v. J.C.) [2007] O.J. No. 1058).

The second element of the test under s. 59(2.1) places a burden on the person seeking access to show that an access order would not impair a child's future abilities to be adopted. Section 141.1(a) of the Act mandates that before a child can be placed for adoption, all access orders made to a child, under section 58(1), must be terminated. 
The rebuttable presumption under s. 59(2.1) is conjunctive, a person must rebut both elements of s. 59(2.1) or the access cannot be ordered. Even if a parent is able to rebut the presumption, it does not automatically mean that an access order will be made. The person seeking the access still has to show that the proposed access is in the child's best interests under s. 58(1).

The focus of section 59 (2.1) is very narrowly on the tests of beneficial and meaningful relationship and no impairment of adoption opportunities.  Best interests, including a child’s wishes, are not mentioned.  It is only when one gets through the narrow gateway of section 59 (2.1) that the wider best interests test of section 37 (3) becomes open for discussion.  The new section 63.1 makes it clear the legislature has determined that the best interests of children who can not return to a parent’s care and who are adoptable lie in a permanent family placement by way of adoption or a custody order.  Parents might be able to satisfy a court that future adoption opportunities for a child do not likely exist, either because the child’s wishes to return to their care are so overwhelming that the child would not consent to a placement or because the child’s special needs are so extreme that an adoption is not a realistic possibility. C.A.S. of Toronto v. T.L. and E.B., 2010 ONSC 1376 (CanLII).
The benefits of adoption are set out in CAS Peel v. W.O., R.S.B. , H.B. and S.B. [2002] O.J. No. 1099 (OCJ).  Creates exclusive and binding legal relationship. Permanent home. Inheritance and devolution of property rights apply. No third party interference. No risk of future court action.
Crown wardship –Silent as to Access – Not appropriate. CAS Toronto v. D.P. 2005 O.J. No. 930.  The onus is on the parent to rebut the presumption set out in s. 59(2).  If they rebut the presumption then we can look at best interests.

Custody Orders – Now one of the options under s. 57.1. Should be careful in granting domestic interim custody order if it compromises the procedural protections afforded a parent under the CFSA. O.(D.) v. C.(C.), 2009 ONCJ 239 (CanLII).
Custody orders - Consents:  It must be an informed consent. Require the following: 

a)
She has been made aware that the society will no longer be obliged to be involved with the family.

b)
The society will not be a party to any future change of custody/access motions.

c)
Her rights and obligations as a custodial parent have been explained to her.

d)
The option (and possible benefits) of proceeding under the Children’s Law Reform Act have been discussed with her.


e)
She understands the nature and consequences of the consent, and


f)
The consent appears to be voluntary.

Children's Aid Society of Toronto v. K.(C.), 2008 ONCJ 38 (CanLII) (OCJ).
Disposition - The significance of the child-centered approach is that good intentions are not enough. The test is not whether the parents have seen the light and intend to change, but whether they have in fact changed and are now able to give the child the care that is in his or her best interests. There is not to be experimentation with a child’s life with the result that in giving the parents another chance, the child would have one less chance: Children’s Aid Society of Winnipeg (City) v. R. (1980), 19 R.F.L. (2d) 232 (Man.C.A.). There has to be some demonstrated basis for a determination that the parents are able to parent the child without endangering his or her safety. Children’s Aid Society of Brockville, Leeds and Grenville v. C. [2001] 2001CarswellOnt 1504.
In Frontenac CAS v. C.T., [2010] ONSC 3054Canlii, the court found that the mother would not be able to parent the child, but adjourned the disposition in order to discuss the viability of alternatives other than crown wardship (such as custody or the negotiation of openess arrangements). The court found that the ADR mechanisms set out in the Act should be engaged and it was premature to make the disposition.

Justice Perkins set out the process to follow in a disposition hearing (not involving a native child or a potential custody order) in CAS of Toronto v. T.L. [2010] O.J. No. 942 as follows:

1.  Determine whether the disposition that is in the child's best interests is return to a party, with or without supervision. If so, order the return and determine what, if any, terms of supervision are in the child's best interests and include them in the order. If not, determine whether the disposition that is in the child's best interests is society wardship or Crown wardship. (Section 57.)

2.  If a society wardship order would be in the child's best interests, but the maximum time for society wardship under section 70(1) has expired, determine whether an extension under section 70(4) is available and is in the child's best interests. If so, extend the time and make a society wardship order. If not, make an order for Crown wardship.

3.  If a Crown wardship order is to be made, and a party has sought an access order, determine whether the relationship between the child and the person who would have access is both meaningful and beneficial to the child. (Section 59(2.1)(a)). If not both meaningful and beneficial, dismiss the claim for access. If so, go to the next step.

4.  Determine whether the access would impair the child's future opportunities for adoption. (Section 59(2.1)(b)). If so, dismiss the claim for access. If not, go to the next step.

5.  Determine whether an access order is in the child's best interests. If not, dismiss the claim for access. If so, make an access order containing the terms and conditions that are in the child's best interests. (Section 58.)
Disposition – Extension of Timelines under s.70 (4)
CAS of Ottawa Carleton v. K.F. [2003] O.J. No. 2326 (Sup.Ct.) test:
1. The decision to extend must be made in accordance with the child’s best interests.

2. The decision to extend must be viewed from the child’s perspective.

3. The factors in s. 37 (3) must be considered.

4. The court must be satisfied, balancing the factors set out in s. 37(3), that there are unusual or equitable principles in the circumstances that would justify granting an exception to the general rule “for the child’s sake”.

There is conflicting case law as to whether the court has jurisdiction to extend society wardship more than 6 months in excess of the statutory limits. The case law is set out by Justice Perkins in CCAS v. N.B. 2010 ONSC 615 Canlii (SCJ)  as follows:

8  Section 70(4) seems to me to permit a total period of society wardship of only 18 months for a child of this age. See R.L. v. CAS of Niagara, [2002] O.J. No. 4793 (C.A.), at para. 5; CCAS of Hamilton v. M.A.M., [2003] O.J. No. 1274 (S.C.J. Fam. Ct.), at para. 157; J.C.J.-R. v. CAS of Oxford, [2003] O.J. No. 2208 (S.C.J.), at pars. 18-19. Other cases take the view that there is not a fixed maximum: CAS of Toronto v. K.B., [2007] O.J. No. 5090 (O.C.J.), at para. 38; CAS of Toronto v. L.U., [2007] O.J. No. 5549 (O.C.J.), at para. 12, affirmed without reference to this legal issue [2008] O.J. No. 2170 (S.C.J.); CAS of Sudbury v. P.M., [2002] O.J. No. 1217 (O.C.J.).

9     However, even if a further period of society wardship were available in this case, the decision whether to extend the time under section 70 is a discretionary one to be made in the child's best interests: CAS of Toronto v. L.U., [2008] O.J. No. 2170 (S.C.J.), at para. 8. Where the ordinary time has already been significantly exceeded, the discretion would be exercised only in an exceptional case: CAS of Toronto v. D.S., [2009] O.J. No. 4605 (S.C.J.), at paras. 70-72.

Drug Testing -  Can be ordered as term of supervision. CAS of Halton Region v. Z.I. and R.M. D. [2010] O.J. No. 5632; Durham CAS v. R.R. [2005] O.J. No. 360, or as a term of unsupervised access in CAS of London and Middlesex v. M.L.G et al [2006] O.J. No. 5101 (Ont. Fam. Ct.).
Drug Use - The small use of marijuana is not in and of itself a protection concern, in the absence of evidence indicating that this amount of marijuana is impairing the ability of the mother to parent. See: Children’s Aid Society of Toronto v. T.R. [2009] O.J. 4192 OCJ. In CCAS of Toronto v. S.S. 2010 ONCJ 700, the court wrote: 
The small use of marijuana is not in and of itself a protection concern, in the absence of evidence indicating that this amount of marijuana is impairing the ability of the mother to parent.  See Children’s Aid Society of Toronto v. Tobian R. and Richard G., 2009 ONCJ 384 (CanLII), 2009 ONCJ 384, [2009] O.J. No. 4192, 2009 Cars​well​Ont 9518 (Ont. C.J.). However, the court notes that, at the time the children were brought into care, the mother was paying for marijuana when she claimed she could not pay rent or afford prescription cream for Alitheia’s rash.  The mother also used marijuana while pregnant and continued to use marijuana while breast-feeding, despite professional advice to the contrary.  She used marijuana just before going to the sleep disorder clinic knowing that it would likely sabotage the results.  How the mother’s need to smoke marijuana has impacted upon her judgment throughout the course of this case is a protection concern.
Duty of Society- to ensure that its pleadings are fair and well balanced. Full and frank disclosure means that the society must include evidence that may be helpful to the parent. Hasting CAS and Sa.(A) [2007] O.J. No. 5467. Due to the special powers granted under the Act to the Society, the Society has a duty to act with fairness and reasonableness and must always exercise good faith and respect the rights of all persons:  see, for example, Children and Family Services of York Region v. E. (P.) O.J. No. 4884 (Ont. S.C.J.); and Children’s Aid Society of London and Middlesex v. S. (E.V.P.) 2004, 1 R.F.L. (6th) 68 (Ont. S.C.J.).
The Society has a duty to reassess its position as circumstances warrant over time:  see Children’s Aid Society of the Niagara Region v. D. (W.) 2004 CanLII 66347 (ON S.C.), (2004), 1 R.F.L. (6th)  84 (Ont. S.C.J.); Children’s Aid Society of the Niagara Region v. B. (C.), [2005] O.J. No. 3878 (Ont. S.C.J.); Children and Family Services of York Region v. E. (P.), [2003] O.J. No. 4884 (Ont. S.C.J.);  and Children’s Aid Society of London and Middlesex v. S. (E.V.F.) 2004 CanLII 34346 (ON S.C.), (2004), 1 R.F.L. (6th) 68 (Ont. S.C.J.).

  It has long been recognized that the Society, as an agent of the State, is not an ordinary litigant and the adversarial concept of winning and losing does not apply:  see Re Catholic Children’s Aid Society of Metropolitan Toronto and P.M. (1982), 36 O.R. (2d) 451 (Ont. Prov. Ct.).   The Society must act with “fairness and reasonableness”, exercise good faith, due diligence and reason. An aggressive litigation strategy has no part in child protection cases and is contrary to the Society’s role.  The Society must understand it is the court that determines the child’s future, relying on the Society to present all relevant evidence.  The court does not “rubber stamp” decisions previously made by supervisors or management at the Society. Children’s Aid Society of Hamilton v. E.O., 2009 CanLII 72087 (ON S.C.).
The Society’s durty of disclosure does not simply involve delivery of case notes to parents’ counsel.  The duty extends to disclosure to the court.  After all, the Society and the court are guided by the paramount purpose in the C.F.S.A..  The Society, as with Crown counsel in a criminal case, is not to focus on winning the case, but, rather, to seek a determination that is in the best interests of the child.  Further, the court has the responsibility of making that determination and is not to simply “rubber stamp” decisions of the Society. Children’s Aid Society of Hamilton v. E.O., 2009 CanLII 72087 (ON S.C.).
Family Plans – Under subsection 57(4), the court must first consider family or community plan. A plan of society wardship or crown wardship with a kin placement does not qualify as a family or community plan and should only be considered after the former. Catholic Children’s Aid Society of Toronto v. H.(D.), 2009 ONCJ 2 (CanLII) (OCJ).
Amendments to the CFSA have clarified that the factors in s. 37(3) are subject to the paramount duty in s. 1 to protect the best interests of an apprehended child. In other words, family and parental relationships are to be recognized only to the extent that they are “consistent with the best interest, protection and well-being of the children”: see Syl Apps Secure Treatment Centre v. D.(B.), [2007] S.C.J. No. 38 (S.C.C.). A plan proposed for a family placement is to be given similar weight as all other factors in section 37(3) to be balanced by the court to determine the child’s best interests: see Children’s Aid Society of Northumberland v. D.P. [2008] O.J. No. 2047 (Ont. Sup. Ct.) at para. 126.

Finding -  s. 52 provides that a date should be fixed for a hearing in every case where finding issue has not been determined after 3 months. The rules provide that the finding hearing take place within 120 days of the start of the case (Rule 33(1). The court can only extend the timelines if it is in the best interest of the child (Rule 33 (3)). 

Finding – Risk factors – s.37 (2)

37(2)(a) and (b): physical harm and risk of physical harm
In cases where the Society is alleging that the child is in need of protection due to physical harm or a risk of physical harm, the following principles have been applied: 
The Society must prove causation by act, omission, or pattern.  It is not necessary to prove intention: Jewish Family and Child Service v. K.(R.), 2008 ONCJ 774, affirmed at Jewish Family and Child Service v. R.K., 2009 ONCA 903 (CanLII), 2009 ONCA 903 (Ont. C.A.). Physical harm caused by neglect or error in judgment is still physical harm. But, it must be more than trifling physical harm. CAS Niagara v. P.T. (2003) 35 RFL 290; Children's Aid Society of Rainy River v. B.(C.), 2006 ONCJ 458 (CanLII).
Harm caused by neglect or error in judgment comes within the finding: Children’s Aid Society of the Niagara Region v T.P. [2003] O.J. No. 412 (Ont. Fam. Ct.).

The risk of harm must be real and likely, not speculative: Children's Aid Society of Rainy River v. B.(C.), 2006 ONCJ 458 (CanLII); Children’s Aid Society of Ottawa-Carlton v. T. and T., [2000] O.J. No. 2273, (Ont. Fam. Ct.). ).

A child may be at risk even if the conduct is not directed specifically towards that child: Catholic Children's Aid Society of Metropolitan Toronto v. O.(L.M.), 1995 CanLII 6216 (ON C.J.).

A pattern of allegations is not sufficient to prove a finding if the underlying facts of the allegations are not proven: Kenora-Patricia Child and Family Services v. L.(N.), 2005 ONCJ 247 (CanLII).

Unexplained injury cases are ones in which the child, usually an infant, suffers one or several serious injuries (such as fractures) and the parents either provide no explanation or provide an explanation that is not consistent with the expert evidence as to cause of injury.  Absent an explanation from the parents, courts are reluctant to return children with unexplained injuries to their parents.  Children’s Aid Society of Toronto v. P.A. (2002) O.J. No. 5344 (OCJ) and cases cited within.
If the parents cannot explain injury despite opportunity, there should be a finding. M. v. M. 1981 37 O.R. 2d 120 County Ct. Where a child suffers injury while in the care of his or her parents and the Director brings evidence the injury is consistent with being inflicted and not consistent with non-accidental causes, the court may draw an inference the parents, or one of them, inflicted the injuries and the burden then shifts to the parents to provide a satisfactory or reasonable explanation of how the injuries were sustained without being inflicted by the parents. Inflicted trauma by a third party could be a satisfactory explanation, but where the injury occurs while the child is in the care of both parents, it may not be a satisfactory explanation for one parent to deny causing the injury and blame the other, since that would lead to an inference of failure to adequately supervise or protect the child. (See Nova Scotia (Minister of Social Services) v. B.(R.R.), [1981] N.S.J. No. 76, (N.S. Prov. Ct.) at para. 6; Children's Aid Society of London & Middlesex v. P.(F.), [2000] O.J. No. 3582, (Ont. S.C.J.) at paras. 113 and 144; British Columbia (Superintendent of Family & Child Service v. G.(C.), [1989] B.C.J. No. 1577, (B.C. C.A.) at para. 31; Children's Aid Society of Sudbury & Manitoulin (Districts) v. C.(C.), [2001] O.J. No. 5802, (Ont. C.J.) at para. 7.)
It is not necessary for the Society to prove which caregiver caused harm if one or the other must have either caused the harm or failed to protect the child from the other caregiver: Catholic Children's Aid Society of Toronto v. De S. (M.), 2005 ONCJ 336 (CanLII).

Physical abuse, inappropriate discipline, inadequate supervision, domestic violence, untreated mental illness, untreated addictions, inadequate shelter/food are common circumstances leading to findings of physical harm/risk of physical harm.

The Society often tenders evidence about a parent’s response to learning of a child’s injury or serious medical condition as relevant to their parenting capacity or responsibility for the injury.  However, it has been held that this sort of evidence is just as dangerous and prejudicial in child protection proceedings as it is in criminal proceedings: Children’s Aid Society of Nipissing and Parry Sound v. Stephanie S. 2006 ONCJ 32.  
37(2)(c) and (d): sexual molestation or exploitation

The conduct in question must be engaged in by the caregiver or, if the conduct is by another, the caregiver must have failed to protect, having known or ought to have known of the possibility.

For consideration of whether the father’s sexual abuse of unrelated children places his own children at risk, see Children’s Aid Society of Oxford County v. G.(M.) 1994 ONCJ 4268 (CanLII).

A court made a finding of emotional harm where the child’s allegations of sexual abuse by the father were not accepted as being true: Children’s Aid Society of Renfrew County v. G.(R.), 2004 ONCJ 436 (CanLII).
Phallometric testing may be useful for treating known sexual offenders but it is not reliable for proving risk: Children's Aid Society of the Region of Peel v. S.R.-T., 2003 CanLII 52497 (ON C.J.).

A finding was not made out where the conduct complained of was inappropriate behaviour by parent that did not directly involve the children: Children's Aid Society of Rainy River v. B.(C.), 2006 ONCJ 458 (CanLII).

37(2)(f) and (g): emotional harm and risk of emotional harm

The harm must be demonstrated by a serious form of one of the listed conditions or behaviours. The Society must establish prescribed symptoms of emotional harm and must show a real likelihood of harm on a balance of probabilities.  Children's Aid Society of Rainy River v. B.(C.), 2006 ONCJ 458 (CanLII).
The Society can prove causation by act, omission, or pattern: Children's Aid Society of Ottawa v. C.D., 2009 CanLII 11808 (ON S.C.).

It is not necessary to prove intention: Jewish Family and Child Service v. K.(R.), 2008 ONCJ 774, affirmed at Jewish Family and Child Service v. R.K., 2009 ONCA 903 (Ont. C.A.).

In order to substantiate a finding of emotional harm, a clinical diagnosis is not necessary, but expert evidence is usually required: Children's Aid Society of Ottawa v. P.Y., 2007 CanLII 14325 (ON S.C.); Re S.(D.) [2001] CarswellOnt 733 Ont. S.C.J.; Catholic Children’s Aid Society of Hamilton-Wentworth v. C.L. [2002] O.J. No. 4255.
Exposure to a pattern of domestic violence has been accepted as creating a risk of emotional harm: Children’s Aid Society of Toronto v. S.A.C., [2005] O.J. No. 2154 (O.C.J.), aff’d [2005] O.J. No. 4718 (S.C.), aff’d 2007 ONCA 474, leave to appeal to S.C.C. refused [2007] S.C.C.A. No. 462); Jewish Family and Child Service v. K.(R.), 2008 ONCJ 774, affirmed at Jewish Family and Child Service v. R.K., [2009] O.J. No. 5422, (Ont. C.A.). In Children’s Aid Society of Toronto v. S.A.C, supra after hearing expert evidence on domestic abuse, Justice Zuker conducted a lengthy review of caselaw involving domestic violence in child protection, as well as social science literature on the effects of abuse, the dynamics of abusive relationships, and the interplay between domestic violence and substance abuse.  His findings include:

· Witnessing violence perpetrated against their mother may have an abusive and detrimental impact on a child’s development.

· Children may feel guilty, blame themselves and feel depressed.

· They can develop fears, insecurity and low self-esteem as a result of witnessing domestic violence

· They can suffer emotional confusion that can result in bedwetting, nightmares, sleeping or eating disturbances, self-harm and weight loss.

37(2)(l) – consent

In a significant number of cases, parents will consent to a finding under s.37(2)(l) (the parent is unable to care for the child and the child is brought before the court with the parent’s consent”).  (The consent of any child over 12 is also required.)  In some cases the parent was unable to care for the child due to illness or incarceration and s.37(2)(l) was pleaded; in many others, the parent and Society consent to an “(l)” finding due to the parent’s wish to avoid a more negative finding such as s.37(2)(b).  

Where a finding is made under s.37(2)(l), and the court is considering making a final order that would remove the child from the parent’s care and custody, the court is required to ask whether the Society has offered the parent and child services that would enable the child to remain with the parent and whether the parent and child (if over 12) have had independent legal advice.  The court also must be satisfied that the parent and child do consent, that the consents are voluntary, and that the parent and child understand the nature and consequences of the consent (s.55). 

Finding not Pleaded - –The court has discretion to make a finding that a child is in need of protection pursuant to a clause of the Act not pleaded, if justified by the evidence, the parent had prior disclosure of the relevant evidence, is not caught by surprise and has had a full opportunity to test this evidence. Durham Children’s Aid Society v. R.S. and J.M. [2005] O.J. No. 570 (SCJ) and Children’s Aid Society of Hamilton-Wentworth v. K.R. [2001] O.J. No. 5754 (SCJ-Family Court), where Justice Czutrin stated:
"While it is better practice, and the sections are set out in the forms to plead the subsections relied on, the court cannot be prohibited from finding a child in need of protection if the appropriate box has not been checked off, especially where the facts support such a conclusion. Events in a child's life are ever evolving and not frozen to events that existed at the beginning of the court process. It is open for me to find a child in need of protection where the evidence supports the facts that fall under any subsection of s. 37 where the evidence and facts have been established, and as in this case, cannot come as a surprise."
Finding in need of Protection (Relevant time) -   Child protection proceeding is unlike ordinary civil litigation and court can choose a flexible approach that would admit evidence arising at any time up to the date of the court hearing , subject to adequate disclosure to all parties.   CAS Brant v. T (JA.) 2005 ONCJ 302 Thibodeau,  also CAS of Hamilton-Wentworth v. K.R.  and C.W. 2001 O.J. No. 5754. Czutrin - principles:

a) Only facts related to disposition are statutorily excluded at the finding phase

b) Best interests are paramount. Child welfare legislation is different from general legislation and litigation in this regard.

c) This approach facilitates an accurate assessment of present circumstances.

d) To be overly technical could put the child at risk.

e) It prevents multiplicity of proceedings

f) Could bring the administration of justice into disrepute

g) Allows parents as well to bring in evidence

h) Rigid approach makes it more of a game

Confirmed in Brant CAS v. J.A.T. (2005) O.J. No. 5249 

Foster Parents – The court must, on a case by case and contextual basis consider whether to grant leave to allow foster parents party status. The considerations include the age of the child, time line considerations of the Act, whether there has been a finding, whether they will be called to testify and if there evidence will be challenged, length of time the child is with them, whether there has been contact with proposed caregivers. Acknowledges that foster parents’ rights are limited prior to Crown Wardship. Foster parents can’t ask for adoption order at this stage. CCAS Toronto v. Rosalene Deyra S. and Angeline S. 2008 CanLii 8607 (SCJ).
The rights to participate at a hearing under s.39 (3) of the CFSA do not extend to participation at a settlement conference. Children’s Aid Society of St. Thomas and Elgin County v. Steven G. and Cathy C., 2009 ONCJ 186 (Ont. C.J.),  
Prior to the initial hearing, foster parents are meant to provide temporary care for children pending their return to their family or transfer to a more permanent placement. They are not intended to provide a comparative basis for the determination of a child’s best interests from the outset. R.L. and T.L. v. CAS Niagara Region 2002 CanLii 41858 (CA)
Former foster parents were permitted to bring domestic custody application when child made a ward in Newfoundland and Labrador (Director of Child, Youth and Family Services) v. Penny 2009 CarswellNfld 185 (CA).
Least Restrictive Alternative – Crown wardship is the court’s last resort. The court is required to inquire into the efforts made by the society and other community services to provide services to the child and the parent-an inquiry that is not limited to the timeframe prior to the litigation, but also includes an inquiry into the society’s efforts after the removal of the child. It is a particularly careful scrutiny when the society shifts its position to recommend permanent removal. Children and Family Services for York Region v. H.C., 2008 Canlii 64678 (SCJ); Frontenac CAS v. C.T. 2010 ONSC 3054.
Media s. 45-  The public is excluded unless ordered otherwise.  A max of 2 media reps may be chosen to attend and report. The court can exclude the media or prohibit publication of all or part of the proceeding if it would cause emotional harm to the child. The child shall not be directly or indirectly identified.  The awareness of older children of the proceeding is irrelevant.  CAS Niagara v. D. 2003 42 RFL (5th) 27.

Medical Treatment – Under Ontario’s Child and Family Services Act, the society’s ability to consent to medical treatment for the child, in the absence of parental consent to that exercise of society discretion, requires a court order removing custody of the child from his parents and entrusting it to the society. CAST v. L.P. 2010 ONCJ 320. The Society was allowed to make the child a temporary ward to obtain a necessary blood transfusion. B. v. CAS Toronto 1995 9 RFL (4th) 157. Entitled to infringe s.7 of Charter in Jehovah Witness case H.v. CAS Toronto 1996 138 DLR 4th 194 GEN. Refused where only 30% chance of success.  CAS Toronto v. F. 1988 66 O.R. 2d 528.

Natural Justice Principles - New Brunswick Minister of Health v. G., 1999 CanLII 653 (S.C.C.), [1999] 3 S.C.R. 46, the Court stated that, 

… the state can remove a child from parental custody only in accordance with the principles of fundamental justice which are to be found in the basic tenets of our legal system. The Chief Justice went on to say…

Thus, the principles of fundamental justice in child protection proceedings are both substantive and procedural. The state may only relieve a parent of custody when it is necessary to protect the best interests of the child, provided that there is a fair procedure for making this determination. ...

For the hearing to be fair, the parent must have an opportunity to present his or her case effectively. ... If [they are] denied the opportunity to participate effectively at the hearing, the judge may be unable to make an accurate determination of the child's best interests. There is a risk that the parent will lose custody of the child when in actual fact it might have been in the child's best interest to remain in his or her care.

Although the best interests of the child are paramount, the fundamental right of a parent, (even a former step-parent) to be heard cannot be sacrificed. A stepfather was ordered to be served as a parent in a status review in Children and Family Services For York Region v. E.T., 2009 CanLII 72329 (ON S.C.).
Openness Orders -  A full review of the law is set out in Re Proposed Openness Order for S.M., 2009 ONCJ 317 (CanLII). Some points are as follows:
1. Meaningful and beneficial is conjunctive and must be looked at from the child’s perspective.

2. Even though true measure of benefit or meaningfulness of relationship to child may require unfolding of time, court may not make openness order in anticipation or on eventuality — If PRESENT benefit and PRESENT meaningfulness are not evident at time of hearing, court has no discretion to make openness order that gives opportunity for FUTURE benefit or FUTURE meaningfulness to child.
3. It is critical for court first to identify nature of relationship that is to continue before it can begin to evaluate “benefit” to child in continuation of that relationship.

4. Occasional “contact” between child and former parent is NOT something that “continues” relationship in any meaningful way — To keep “relationship” alive requires more than occasional “contact” — Infrequent contact between child and former parent over long intervals is recipe for withering of any “relationship”.

5. If the openness order operates after adoption for some time before breakdown, the person named in order might be entitled to apply for access order under Children’s Law Reform Act, per Howard v. Golding, 1993 CanLII 3046 (Ont. Prov. Div.). Contempt is also another remedy. However, the adoption cannot be set aside on the basis that the openness order is not being complied with. The order is stand-alone and cannot be incorporated into an adoption order. 
6. There is no authority to make a temporary openness order, so the society should test-drive the arrangement first through subsection 59 (4) of the Act which permits contact.
Paramountcy – By adding sections 57.1 and 57.2 to Act in 2007, Legislature moved away from notion of absolute stays, although older case law could still be instructive — Introduction of section 57.2 recognizes possibility that proceedings could be duplicated and conflicting orders made but, once stay is lifted, order of domestic court would no longer sit in abeyance — Exercise of any discretion under section 57.2 is ultimately fact-driven and it would be impossible to identify how broad criteria would be specifically factored — Nevertheless, section 57.2 (as in section 57.1) should be exercise in which court balances fairness and potential prejudice to adults against possible lifting of stay, which would then be assessed against child’s best interests to assure that what is fair to adults is also in child’s interests. J.D. v. N.R., 2009 ONCJ 523 (CanLII).
 A protection order suspends any outstanding custody order under either provincial or federal legislation.  While it is established that the child protection legislation is paramount - Fortowsky v. Roman Catholic Children's Aid Society for Essex County, [1960] O.W.N. 235, 23 D.L.R. (2d) 569, 5 R.F.L. Rep. 7, [1960] O.J. No. 600, 1960 CarswellOnt 54 (Ont. C.A.) - it has been accepted that courts do have the jurisdiction to make a custody-and-access decision when there is a concurrent child protection proceeding, it just would be stayed until the child protection proceeding terminated: see J.B. v. C.P. and Windsor-Essex Children's Aid Society, 1999 CanLII 18556, 89 A.C.W.S. (3d) 1085, 102 O.T.C. 73, [1999] O.J. No. 2698, 1999 CarswellOnt 2221 (Ont. Mast.).  
Parties – Subsection 7 (4) of the Family Law Rules can expand the parties who should be named in a case – parties who had care and control of the child prior to the apprehension, except foster parents (even if not included in s. 39 (3) of the CFSA. CAS of Toronto v. T.J-M 2010 ONCJ 701.
Photocopies -  The Society has to produce these . CAS Peel v. V.J. 1993 O.J. No. 3245 OCJ.
Plans of Care –Under s. 53(1) (c) must state the plan of care when giving a decision. Under s. 56 the court needs to consider the Society’s plan. The plan of care can be a triable issue. Can conditions be attached to a disposition order? Toronto CAS v. P.V. 2005 ONCJ 472.

Police Order (sample order) – The Head of Court Security at the Ontario Court of Justice (address) shall conduct an expedited criminal record CPIC check of the following individuals to be completed immediately. They are to release the results of the requested CPIC check to the presiding judge.

Publication - in child protection proceedings, the restrictions in s.45(10) of the CFSA apply to the transcript of the actual child protection hearing, and not case conferences.  Generally, a party to a family law case is entitled to a transcript of his/her own court appearance upon proof of a legitimate need for the transcript and that the probative value of the transcript outweighs any possible harm: CAS Niagara Region v. N.(R.) and N.(G.), [2004] O.J. No.1526 (Ont.S.C.) per Quinn J.
Service – It is important to serve each parent, whether they are involved in the child’s life or not, or adoption is at risk. D.C. v. W.A. [2003] O.J. No. 5119.

Service (Irregular) – This is the exception and not the rule. When the state is intervening in the life of a family the need for procedural fairness is heightened. The society should not be taking short cuts for service. CCAS v. C.H. and M.H.  [2009] O.J. No. 2404.
Status Review Proceedings -  if apprehend off of a supervision order the child still needs to be brought before the court within 5 days. S. 64(2)

· the court has the authority to make interim orders. S. 51(2) is the authority and s.64(10) establishes the criteria. CAS Toronto v. R. 1993 16 O.R. (3d) 351. The original order is presumed to be correct. Children’s Aid Society of the Regional Municipality of Waterloo v. T.F. [1994] O.J. No. 208 Hardman J.

· there is a two-fold examination. First, whether the child continues to be in need of protection and second, the child’s best interests encompassing the entirety of the situation. The function of the status review hearing is not to retry the original need for a protection order but rather to evaluate whether there is a need for a continued order for protection. Once a finding of the need for protection has originally been made, there is still the requirement, upon a status review, to consider whether the child is or is no longer in need of future protection. Children's needs are continually evolving and these ever-changing circumstances must be taken into account. The courts must continually evaluate the need for state intervention in order to insure that the objectives of the Act are being met. Best interests must be examined from the child’s perspective and will take precedence to parental interests. Court must consider emotional harm of removing from caregivers who the child sees as psychological parents. 
Catholic Children’s Aid Society of Metropolitan Toronto v. C.M. [1994] 2 S.C.R. 165 (S.C.C.).

· Must be brought before the protection application expires or lose jurisdiction. CAS Sudbury v. L.(J.) 2000 12 RFL (5th) 41 OCJ.

· Once it has been decided that the child is still in need of protection, the court must consider the least restrictive alternative consistent with the child’s best interests.  CAS Peel v. W. 1995 14 RFL (4th) 196 (OCJ).
Status Review: Leave criteria for crown wards in placement more than 2 years
Catholic Children’s Aid Society of Metropolitan Toronto v. Beverley Ann F., 1988 CanLII 1432 (Ont. Prov. Ct., Fam. Div.);

	
	1.
	Good faith of proposed status review: 

	
	2.
	Least drastic remedy for relief sought:  

	
	3.
	Unusual circumstance to justify court’s intervention:  

	
	4.
	Promotion of objectives section 1 of Child and Family Services Act: 

	
	5.
	Prima facie prospect of success in status review:  


In Sean R. v. Catholic Children’s Aid Society of Toronto, (17 January 2011),  2011 ONCJ 11 (Ont. C.J.),  court found that the father’s status review application was product of wishful thinking on his part and had no merit — To allow it to proceed would only create further delay in achieving finality and stability in lives of these children and would not only be contrary to their best interests but would run counter to everything for which Child and Family Services Act stood.

Stays pending Appeal - The legislation does not set out the test for determining whether or not a stay should be granted. However, cases decided under the CFSA have incorporated the tests outlined in the jurisprudence including RJR-MacDonald Inc. v. Canada (A.G.) 1994 CanLII 117 (S.C.C.), [1994] 1 S.C.R. 311 concerning injunctive relief and Circuit World Corporation v. Lesperance 1997 CanLII 1385 (ON C.A.), (1997) 33 O.R. (3d) 674 concerning the test for staying an order pending appeal: see Children’s Aid Society of the District of Sudbury and Manitoulin v. C.B. [2003] O.J. No. 5469 at para. 6; Children’s Aid Society of Haldimand-Norfolk v. H.V., [2001] O.J. No. 4055 (Ont. Sup. Ct.) at para. 14; Children’s Aid Society of the Districts of Sudbury and Manitoulin v. B.(S.) [2006] O.J. No. 1808 (Sup. Ct.). In deciding whether to grant a stay, the court is to consider the following questions:

1)      Is there a serious issue to be tried?

2)      Would the applicant suffer irreparable harm if the stay is refused? and, 

3)     Which party would suffer greater harm from the granting or the refusal of the remedy pending a decision on the merits; in other words, where does the balance of convenience lie?

Some of the cases have added a fourth requirement, that the court should consider whether or not the appeal was brought in good faith. All three requirements of the test for a stay must be satisfied and the court is to consider those criteria with a view that the issuance of a stay is an extraordinary remedy. These criteria are, of course, to be applied within the context of the paramountcy of the best interests of the child. 

Supervision Orders – Final
Should not be made if the parents are ungovernable. Windsor-Essex CAS v. L.H. [2004] O.J. No. 3889 (OCJ).

Temporary Care and Custody Test -  s.51 (3)

Articulation of principles set out in CAST v. L.P. 2010 ONCJ 320: 
A. A temporary custody order is available only if the society provides evidence that satisfies the statutory criteria for such orders:

	 
	1.
	reasonable grounds to believe that there is a risk that the child is likely to suffer harm; and

	 
	2.
	reasonable grounds to believe that the child cannot be adequately protected by an order that the child remain in or be returned to the care and custody of the person who had charge of the children immediately before intervention under Part III of the Act, either with no conditions or subject to children’s aid society supervision and on such reasonable terms and conditions as the court considers appropriate.


B. To retain fidelity to the statutory scheme for children’s aid society intervention into the life of a family, the criteria are to be set within the specific ground(s) for the child’s need of protection cited as reason for the intervention.All decision-making is to be undertaken with mindfulness to the objectives set out in section 1 of the Act. The paramount purpose of the Child and Family Services Act is to promote the best interests, protection and well being of children.  See subsection 1(1) of the Act.

C. The temporary care and custody motion, like all temporary care and custody motions within the statutory scheme of Part III of the Act, is a prelude to the protection hearing, not the protection hearing required by Part III of the Act.

D. The standard of proof at the temporary care and custody stage of any case, regardless of the grounds for a need for protection finding asserted by the society, is cast in “reasonable grounds to believe” language.  There is reason for the language.

E. The legislature never intended the “temporary” adjudication flowing from the temporary motion hearing to trump the protection hearing, nor did it intend a temporary custody order in favour of a children’s aid society to be “proof” of the “need of protection” claim advanced in the protection application.

F. The temporary custody order is a time-limited order designed to allocate responsibilities for the child while the parties prepare themselves to deal with the protection application itself.  It is in the protection hearing and the society’s quest for a judicial finding that the child is in need of protection that the requirement for proof is pegged at the higher “balance of probabilities” level.  The standard rises no higher.  No decision-making within the statutory scheme of the Child and Family Services Act is pegged at proof beyond a reasonable doubt.

The adjudication is about the society’s reasonable belief in risk.  What is really evaluated in this interim motion is the degree to which the society has kept pace with its investigation, informed its beliefs by the ever-expanding information available to it and measured its belief against the criteria established by s. 51(3). 

The onus is by its nature not a difficult onus for the agency to meet since the standard of proof is made low by the very wording of the Act: “reasonable” grounds, a “risk”, and “likely” harm, and “adequate” protection for the child.  This illustrates that the order sought is intended to be a temporary order while the matter moves through the courts and the focus is on protecting Noah T. in that short term. Children’s Aid Society of Dufferin County v. A.T., 2011 ONCJ 52 (CanLII). In this case, a mother, who otherwise parented her child well, obstinately refused to give the father access and the child was placed temporarily with the father.
Another statement of test: 

 The Society must establish, on credible and trustworthy evidence, reasonable grounds to believe that there is a real possibility that if the child is returned to his parents, it is more probable than not that he will suffer harm.  Further the Society must establish that the child cannot be adequately protected by terms and conditions of an interim supervision order to the parents.  Also: the risk of harm must be real and not speculative (par.8):CAS Ottawa- Carleton v. T 2000 O.J. No. 2273. 

Subsection 1 (2) (2) says must look at least disruptive course of action that is appropriate.
Supervision Terms- Must be reasonable and proportionate to risk concern
The interim protection terms imposed must be proportionate to the need shown by the evidence. CAS Toronto v. M.A. 2002 O.J. No. 1432  (OCJ)., Windsor-Essex CAS v. Sarah B. 2007 OJ No. 2700.

Child protection orders are an intrusion into the lives of families by the state.  They create obligations that can subject caregivers to contempt remedies if terms are breached, or expose them to a higher risk of losing care of a child due to an alleged breach.  The Act sets out stringent tests for such orders to be made where warranted by the evidence.  Supervision terms, in particular, should be proportionate and address a specific risk concern.  Clause 51(3.2)(a) of the Act requires supervision terms to be reasonable  So, if there is no issue about a child’s medical care, a supervision term that a parent ensure that the child’s medical needs are met is not required and is not reasonable.  If there is no issue about a child’s school attendance, there is no need to have a term that the parent ensure that the child attends school. CAS of Toronto v. T.J.-M. 2010 ONCJ 701.
Temporary Care Test – Variation – 
A comprehensive analysis of s.51 (6) is set out in Children’s Aid Society of Toronto v. K.D., 2011 ONCJ 55 (CanLII), where Justice Spence writes:
I have decided on the following four-step path — a flow chart, if you will — that takes into account all of the necessary considerations that must be examined on a motion to vary:

	 
	1.
	Has there been a material change since the making of the previous temporary order?

	 
	2.
	If so, is that material change risk-based?  In other words, is it a change that makes it either more likely, or less likely, to affect the risk of harm to the child?

	 
	3.
	If the material change is risk-based, is it significant enough to vary the child’s placement, having regard to the length of time that the status quo has been in place and how soon trial is likely to occur?

	 
	4.
	In considering step number 3, is the requested variation proportional to the change in circumstances, having regard to the court’s mandate to be guided by the paramount purposes, as stated in subsections 1(1) and (2) of the Act?


These four steps are not individual factors to be weighed one against the other, or considered as a collective stew, but rather, a discrete step-by-step path to follow.  If the court cannot answer “yes” to each of these steps then, in my view, it is not appropriate to move on to consider whether the court should exercise its judicial discretion in favour of the requested variation.

As well, I wish to make it clear that given the foregoing statutory analysis, this approach pertains to any variation of a temporary placement order, irrespective of the fact that the society may have previously obtained a finding that the children are in need of protection.  In other words, the fact of the finding in need of protection does not, by itself, change the test that the society must meet, as the order continues to remain “custody during adjournment”.

Justice Susan Himel in Children's Aid Society v. E.L. [2003] O.J. No. 3281 (O.S.C) who, in writing about subsection 51(6) of the Act, said at par. 42:The statute does not provide that the moving party on a variation motion must demonstrate a material change in circumstances. However, in order to give effect to the statutory scheme and recognizing that stability and continuity for children is desirable, it is appropriate to impose a threshold test of material change in circumstances.
Although s. 51(6) does not specify that such a change must be established, courts have concluded that this is required on a motion to change. As I have acknowledged above, there is debate as to whether a motion for an order for temporary care, brought when only a "without prejudice" order is in place, is properly brought under s. 51(6) or s. 51(2). Without deciding that issue, I observe that even in cases in which the court holds that such motions are to be brought under s. 51(6), the bar for demonstrating a material change is not high. The fresh evidence must be material, and can relate to facts existing before the order was made that were not before the court, or facts arising since the order was made. C.A.S. of Toronto v. L.R. and M.R., 2007] O.J. No. 5512 (OCJ)., 
 If the order sought to be varied was made on a "without prejudice" basis without the court having the benefit of evidence from all parties, that "without prejudice" condition does not dissipate simply because of the passage of time. The court will not necessarily accord that original order the deference that might be expected for an order made after evidence and argument from all parties was advanced. [2002] O.J. No. 5120 (O.C.J.).  CCAS of Toronto v. K.A. [2008] O.J. No. 3582.
Temporary Care Test – Status Review - Under section 64(8) of the CFSA, the Court held, there is effectively a presumption that that the child will remain in care until the party has satisfied the court that the best interests of the child require a change in the care and custody of the child. The risk of harm test for other temporary orders was not the appropriate test. Therefore, the kin in this case were entitled to have the status quo preserved pending trial unless the mother could show that the child's best interests required the change now. The Court found that notwithstanding the sea change in the mother's circumstances and the rekindling of the bond between mother and child, it could not be said that the child would be better off in the mother's care pending trial such that the change was required on a temporary basis. In the result, the status quo was to continue until trial. Children's Aid Society of Brant v. L. (J.), 2008 CarswellOnt 6306 (Ont. C.J.)
Subsection 64(8) does not create a presumption in favour of whomever has care and custody of a child.  It goes further than a presumption.  The use of the words “shall remain” implies that the status quo must remain in effect.  The only exception is where the court is satisfied that the best interests of the child requires a change in that status quo.  In my view, the use of the word “require” in this provision is not accidental.  “Require” is a fairly strong word.   It denotes considerably more than being merely desirable.  It carries the connotation of necessity or obligation.  Moreover, the criterion for determining that there is a requirement for a change is the best interests of the child.  Whenever this test is to be applied under the statute, the person making the determination must take a number of listed considerations into account. Moreover, evidence that is merely credible and trustworthy may not be sufficient for the court to admit or to act upon in making determinations under subsection 64(8).  That is a standard of evidence that applies to temporary care and custody determinations under subsection 51(2) of the Act. Subsection 64(8) determinations are generally made in the context of a motion. The onus to satisfy the court falls on the party seeking to change the status quo. CAS Algoma v. S.S. 2010 ONCJ 332.
Time - The length of time a child is in care is at all times a relevant consideration in determining placement when a child is found to be in need of protection. Children’s Aid Society of Toronto v. D.S., 2009 CanLII 60090 (ON S.C.).
Transfer Jurisdiction –The onus is on the party seeking the transfer. Section 48 (3) of the CFSA test applies if changing territorial jurisdiction of the society, based on preponderance of convenience. However if transfer is to different municipality within territorial jurisdiction of society, subrule 5 (8) test of substantially more convenient, a harder test applies. The preponderance of convenience is to be weighed considering the best interests of the child and not necessarily the convenience of any party. CAST v. A.T. 2010 ONCJ 456.
Transfer Between Children’s Aid Societies.

Need to balance s.86 (3) with s. 70 (excessive delay) and s. 1 best interests of the child

S.86(3) connotes an active step. Does it apply if there is already a child in care?

As interested party, the other Society should be served with the motion.

A different Society can maintain carriage and still place with another family

CCAS v. S.R. 2005 O.J. No. 2577 (OCJ).

Transportation – Court has discretion to order society to pay transportation costs of access, but should be exercised cautiously. CAS Niagara v. S. (L) 2009 CarswellOnt 38 (SCJ).

Vaccinations – The court refused to bring children into care just because the parents refused to vaccinate the children. Although the court found that this was preferable, unless an imminent risk of harm could be shown, the state couldn’t interfere with parental decisions. P. (J.), Re, 2010 CarswellAlta 2333 (Alta. Prov. Ct.).
Without Prejudice Orders – They have a limited shelf life. The longer they exist, the less relevance they should have in making any decision. CAS Toronto v. K.N. 2008ONCJ 340.
