



Child Protection – Evidence

Adoption – Expert –Although they can be qualified, caution needs to be exercised before qualifying an expert employed by one of the litigants. There is a real concern about its independence. The expert should be qualified to give evidence as to whether an enduring adoption placement can be obtained, not just whether the child can be placed. A voir dire should be held to determine this. CAS Ottawa v. C.W. 2008Canlii 13181 (Sup.Ct.) Adoption worker not qualified as expert in Children’s Aid Society of Niagara Region v. D.M. [2002] O.J. No. 1421 (SCJ).
Evidence of Adoptability- Evidence of adoptability has been said to not be essential:  see Children’s Aid Society of Niagara Region v. P. (D.), [2003] O.J. No. 619 (Ont. S.C.J.); and Children’s Aid Society of Niagara Region v. C. (J.), [2007] O.J. No. 1058 (Ont. Div. Ct.).  Nevertheless, in my view, some evidence is required and would assist the court in meeting its obligation under section 56 (e), the child’s long-term stable placement. Children’s Aid Society of Hamilton v. E.O., 2009 CanLII 72087 (ON S.C.).   Durham Children's Aid Society v. R.S., [2010] O.J. No. 1134: The recent case of Children's Aid Society of Hamilton v. E.O., 2009 CanLII 72087, suggests that a Society must tender some evidence, although it recognizes that such evidence is not always necessary. The court in Catholic Children's Aid Society of Toronto v. J.D. [2007] O.J. No. 3575, at paragraph 75, looked at the issue of adoptability. "In certain circumstances, it is obvious that a child is adoptable and little evidence is required in support. At this end of the "adoptability spectrum" are infants or toddlers who are healthy and who suffer no impairments. At the other end of the spectrum are older children with serious mental and physical disabilities. These children are the least adoptable and accordingly, the onus on the Society to prove adoptability is much greater."
Affidavits – Need to be balanced
Children’s Aid Society of Toronto v. B.H. and M.P., [2007] O.J. No. 2446 (Ont. C.J., 4 May 2007), where I said:
	 
	[55]         This court has to make a major decision for these children and their families that will have a huge and permanent impact on their lives.  The society is a powerful institution and with such power comes great responsibility.  The goal of a state litigant is justice.  It is not about winning.  The society’s role in presenting a case to the court is not merely to present evidence that justifies its position, but to present all relevant and probative evidence, including that not favourable to its position, to ensure that the best possible decision for children can be made.  It is important that society workers understand this.  Society counsel can only put forward the evidence that the workers provide to them.  It is important to educate the workers about their responsibility to provide a balanced perspective of the case to the court and not only provide information that justifies their position.  It is not good enough to say that it is the job of the parents’ lawyers to produce this evidence.  Parents’ counsel (if the parties even have counsel) rarely have the resources of the society and should not have to chase after this information.  Child protection trials are not, and should not, be a game.
	 

	 
	[56]         From a practical perspective, this made the evidence of the society workers less reliable.  How could I fully trust that they were providing me with the full context when they were giving me their evidence, when they chose to present their negative observations in such a disproportionate manner?  This did not mean that I rejected their evidence, but it did mean that I treated it with more caution.
	


These comments are applicable to every stage of a proceeding and I would think are even more pertinent when we are hearing a summary judgment motion. Children’s Aid Society of Toronto v. M. (A.) 2007 ONCJ 743 Canlii.

Agreed Statement of Facts -  Should be clear record of what everyone has agreed to. Blatant hearsay and other evidence that would be inadmissible at trial should be excluded.  All parties should leave court with a detailed plan of care which shows start date and location of services that they are expected to attend.  It reflects that many parents don’t know how to get help, have no phone or need help organizing service providers.  The cost of the programs, the cost of babysitting and transportation should be explored.  If working, be cautious about overloading.  CAS Huron County v. R.G. 2003 O.J. No. 3104 (OCJ).
Where a previous order was made on the basis of an agreed statement of facts, the society may tender additional evidence. This accords with the reality that prior consents may have limited facts due to the parties’ desire to move the case forward without contention. Durham CAS v. B.R. [2005] WDFL 4448 (Ont. SCJ).
Child Statements and evidence – Videotape of an older child, found necessary (but less so) and only allowed in for disposition, not finding. Allowed in for the younger 10 year old child. Risk of trauma. Reliable since it took place in a non-intimidating setting, statements were open and spontaneous, no indication of coaching, children appeared to understand the obligation to be truthful. Huron-Perth CAS v. J.(J) 2006 CarswellOnt.8580 (OCJ).

CAS Ottawa v. L.(L) [2001] O.J. No. 4587 (SCJ-Blishen) sets out reliability principles.

For State of Mind – see Evidence file under Hearsay.

Subpoenas – The judge has the power to vacate or set aside a subpoena to a child witness or to refuse a subpoena in the first place. Dudman [1990] O.J. No. 3246 OCJ.
S.(M.E.) v. S. (D.A.) 2001 A.J. No. 1521 QB. – a court has inherent power to exclude children from the courtroom and rejected child affidavits as an abuse of process by the parent. 
Criminal Conviction – It is prima facie proof of underlying facts, but can be rebutted,  with evidence not available at the criminal trial. H.W. and H.D. v. A.H.C. 2006 Canlii 27865 CA. 

Demeanour – Impressions of a mother’s reactions are highly prejudicial and shouldn’t be relied upon. CAS Nipissing and Parry Sound v. Stephanie S. 2006 ONCJ 32.
Documentary Disclosure –  Production -Relevance should be interpreted liberally to mean a “semblance of relevance”. The pleading may not predict what issues will be joined after the pre-trial stage and the party will be unaware of the precise contents of the records. It trumped mother’s privacy right. OK for immaterial information to be in it as it would not be admissible at trial. It must yield to the paramount consideration. It is OK that some of the information will be immaterial. What is relevant cannot be delegated to a third party. Any involvement by the judge in the production process, should be the exception and not the rule. While there should be no distinction between the proof of facts in child protection vs. other cases, if accuracy in fact finding were said to assume greater importance in child protection maters, this would militate in favour of a broad definition of relevance at the production stage to ensure that all potentially relevant information will be available to the trier of fact. Nova Scotia v. B.L.C., 2007 NSCA 45.

There is an enhanced level of disclosure in child protection cases. The society had to bring a motion to obtain the notes and records of their expert. CCAS of Toronto v. S. (A.) 2007 CarswellOnt 8280 (Murray).

Parents obtaining disclosure – Subrule 19(11) does not apply to materials that flow to society through mechanism of s. 74 of the CFSA. Basis principles of disclosure set out in R. v. Stinchcombe (SCC 1991) apply to child protection law.
It has long been recognized that the principles in The Queen v. Stinchcombe [1991] 3 S.C.R. 326 are applicable to child protection proceedings.  In the criminal justice system, the disclosure net is cast wide, in part because of the severe consequences of many prosecutions.  Child protection proceedings likewise often involve severe consequences for parents and their families. The indefinite removal of children for up to one year or the permanent removal of children are severe consequences.  Thus, it is important there be a wide net and low bar for disclosure, in child protection proceedings.  There is a parallel between the Crown’s role in a criminal prosecution and a society’s role involving the welfare of children.  See Children’s Aid Society of Sudbury and Manitoulin v. Ginette M., Benoit M. and Ernie S., 1992 CanLII 4765 (ON C.J.), 1992 CanLII 4765, 5 O.F.L.R. 121, 11 L.W.C.D. 426, [1992] O.J. No. 181, 1992 Cars​well​Ont 5012 (Ont. Prov. Div.), per Provincial Judge André L. Guay; and Children’s Aid Society of Peel Region v. Valerie J., 1993 CanLII 5411 (ON C.J.), 1993 CanLII 5411, 44 A.C.W.S. (3d) 217, 4 W.D.C.P. (2d) 638, [1994] W.D.F.L. 042, 7 O.F.L.R. 121, 13 L.W.C.D. 206, [1993] O.J. No. 3245, 1993 Cars​well​Ont 4393 (Ont. Prov. Div.), per Provincial Judge Theo Wolder.

Subrule 19(11) does not apply to materials that flow to a society through the section 74 mechanism established under the D.P. decisions. The D.P. decisions focused on economy by dealing with the issues of disclosure to a society and also disclosure ultimately to parents and respondents, all under one umbrella, whether the respondents have formally requested disclosure or not.  Usually respondents want what the society already has.  The D.P. decisions enshrine the principle that respondents will receive the same disclosure as the society has received from the criminal justice system, minus contact information.  There is then set up a mechanism by which the contact information may be obtained.  Further, the use of the disclosure received by respondents is subject to terms, conditions and restrictions.  Subrule 19(11) would set up a different standard for providing disclosure to respondents and conflicts with the standard already established in the D.P. decisions.  In conclusion on this issue, any materials received from the criminal justice system by a society are not further vetted through a subrule 19(11) mechanism when those materials flow to the respondents in the protection proceeding. Children’s Aid Society of Algoma v. B.(S.), 2008 ONCJ 358

Disclosure - Police Records - Criminal justice does not have a paramount value in the protection of society.  The child protection value is equal.  Both must be functioning effectively in order to protect society. There is no evidence on this motion to support abuse of criminal justice system materials disclosed by children’s aid societies in child protection proceedings.Children's Aid Society of Algoma v. P.(D.), 2006 ONCJ 170
The test for disclosure in s. 74 of possible relevance is far less stringent than the civil test of disclosure from third parties set out in Ontario (Attorney General) v. Stavro (1995), 26 O.R. (3d) 39.. Further, the child protection case is not precluded from proceeding just because a criminal case is outstanding. Native Child and Family Services of Toronto v. P. (Sherry) et al., 2009 ONCJ 473.
Disclosure – Privacy Rights -The Office of the Children’s Lawyer has an overlapping function with children’s aid societies.  Its public duty to investigate, protect and represent would be compromised by enhancing privacy rights.  It’s counsel in child protection proceedings receive disclosure through societies.  That disclosure may be less than it should be, for possibly relevant information will be blocked.  Those counsel may not have important information for properly representing their children clients.  Would defence counsel in criminal cases accept these kinds of privacy rights blocking disclosure?  They would not.  The effective legal representative function of children should not be less than the effective legal representation of accused persons.  In the zeal to prevent a small number of cases of disclosure abuse, there will be a larger pool of children who may be compromised by the enhancement of privacy rights. The public interest in child protection is too important to allow privacy rights to erode the investigative tool in section 74. Algoma v. P.D. above. 

Disclosure – s. 74 Procedure (Algoma CAS v. P.D.)

	 
	(a)
	The notice of motion and accompanying affidavit shall be served on the institution that holds the records in question.

	 
	(b)
	That institution, in the case the Attorney General, shall forthwith provide to the society the undeleted disclosure materials.  By agreement, deletions to those materials may be made on matters that are clearly irrelevant.  These would include social insurance numbers, internal police codes and computer data, dates of birth and licence plate numbers.  Further, there would be excluded on a public interest basis any information pertaining to confidential informants, police investigation strategies and tactics and communications with counsel.

	 
	 
	There may be certain pieces of information that for the most part would be irrelevant.  However, in given circumstances, such information might be relevant so as to provide contact information for the society to further its investigation.  These would include any place of employment or even a licence plate number, because with that information, a search can be conducted to ascertain the contact address for the potential witness.

	 
	(c)
	On receiving these materials, the society is not to disseminate the materials to the respondents, their counsel or to any other individual.  The purpose of the society’s possession of these materials is to review them so the society can form an opinion on what may be relevant.

	 
	(d)
	The society would then advise the Attorney General what portion of the materials may be relevant.  The Attorney General would identify clearly relevant material, wherein dissemination was not objected to and which would be identified for distribution.  Contentious material would be identified for future judicial determination as to disclosure.

	 
	(e)
	In cases involving a significant volume of materials, it would be more practical to conduct an inventory of those materials whether they contain documents touching on specific areas or issues.  If counsel are unable to agree on the relevance and discoverability of a document on the basis of the inventory alone, a copy of the document shall be provided for review by counsel, such copy not to be further copied.

	 
	(f)
	A list of documents agreed by counsel that may be relevant and discoverable shall be provided to the court and a consent disclosure order shall issue covering such documents.

	 
	(g)
	The Attorney General shall prepare a list of documents that are in dispute.  That list is to be filed with the court together with copies of the documents.

	 
	(h)
	Counsel for the Attorney General and the society shall prepare brief written submissions referring to each contested document or category of documents and providing reasons why the particular document may or may not be relevant and should or should not be disclosed.

	 
	(i)
	In the submissions, and assuming disclosure is ordered, draft orders are to be prepared dealing with the issue of further dissemination to the respondent parties in the child protection proceeding.

	 
	(j)
	If the court decides that particular documents do not meet the section 74 relevancy standard, then the society must return the documents to the Attorney General and not keep a copy thereof in the society file.

	 
	(k)
	If documents are deemed to meet the relevancy test, then an order shall issue stating such and providing for disclosure to the respondents in the child protection proceeding.

	 
	(l)
	The court does not weigh privacy interests in a section 74 hearing other than the privacy interests already provided for in the section.  The one area in which D.P. v. Wagg would apply, would be where there is another public interest value in the criminal justice system to be considered along with the public interest in child protection, such as occurred in the case of Catholic Children’s Aid Society of Toronto v. Tammy K., Michael R. et al., wherein the police investigative process was ongoing and disclosure of police materials in the child protection proceeding could compromise the important public value in the completion of the police investigative process.  In such a scenario, there would be two public values competing against each other.  If that were to happen, then the section 74 relevancy issue is to be determined first.  If that threshold is passed, then the court must consider the public interest value advanced by the Attorney General against the public interest in child protection.

	 
	 
	The argument is to be framed in relevancy.  That does not mean indirectly articulating privacy rights under the relevancy standard, which is an impression I had during submissions.  It further does not mean articulating privacy rights as a public interest factor.

	 
	(m)
	Assuming the relevancy threshold is met, then the court considers the draft orders as to provisions of further dissemination of the materials to the respondents in the child protection proceeding.  It would be preferable that such further disclosure to the respondents would be minus any contact information.  If respondents seek to contact any particular witness then such request should be forwarded to the society, who in turn would advise either the police or the local Crown attorney’s office or the Attorney General, as the case may be, so they may have input on how communication should be conducted to those witnesses.


Finding – Order of Evidence
Children's Aid Society of Algoma v. B.A., [2001] O.J. No. 2745, (Ont. Ct. Justice). At paragraph 21 it is stated that:

If a finding is made in a case, the Act does not, by subsection 50(2), require a repetition of any evidence that may apply to both finding and disposition that has already been adduced. Such evidence is already before the Court. A bifurcated proceeding is still only one proceeding. Subsection 50(2) does not purport to exclude any evidence that is relevant to disposition, it merely provides for an order of precedence of presentation of evidence in a child protection case.

Hearsay:  - Police records can be admissible as business records. However supplementary arrest records aren’t as they contain third party complaints and opinions on bail. The synopsis is also excluded if the facts aren’t admitted. Documents not made contemporaneously are also excluded. CCAS Toronto v. J.L. [2003] O.J. No. 1722 (OCJ).
Internet Articles: Documents on Internet to contradict expert not admitted -  “It is insufficient to come to this court and simply attempt to file articles found on the internet which relate to the effect of Cortisol on the brain.  There is no opinion from anyone qualified to give one that these articles are authoritative.  Absent such evidence, they are of no evidentiary value and are inadmissible”. Children's Aid Society of the Regional Municipality of Waterloo v. S.S., 2010 ONCA 630 (CanLII).
Past Parenting (section 50 of the CFSA) - Just because the evidence is about past parenting does not mean that it will be admitted. It must be relevant. The probative value must be tested against the possible prejudice. The reliability must be clear.  Durham CAS v. R.B. 2005 O.J. No. 3794 (SCJ).

· the past parenting evidence must not suffocate current parental conduct

· factors of reliability are the completeness of the evidence, has it been tested, the age of the information, the extent to which it is supported by direct observation of the parent

· are there any guarantees of the reliability

· what limits can be put on it , such as limiting second or third hand hearsay

· it must be fair and reliable.

CAS Waterloo v. C.R. 1994 O.J. No. 2955 (OCJ). 

In Children’s Aid Society of Toronto v. L.L. [2010] O.J. No. 5725. (OCJ)., the court accepted that the current parenting evidence outweighed damaging historical evidence of parenting.

 It is clear that the admission of past parenting evidence does not necessarily mean that it will be accepted as persuasive by the trial judge or determinative of the result.  However, where a parent’s previous children have recently been made Crown wards, there is a tactical burden on the parent to show that he or she has taken sufficient remedial action to eliminate or at least reduce the need for protection that was found to exist in relation to the earlier children.  See. Children’s Aid Society of Niagara Region v. D.P. and S.B. (No. 3), [2003] O.J. No. 619,(Ont. Fam. Ct.); Catholic Children’s Aid Society of Toronto v. C.S., 2010 ONCJ 656 (CanLII).

In a status review it should be contained to a reliable backdrop against which to measure the extent to which the parents’ abilities and circumstances have changed. CAS Ottawa v. C.W. 2008 CAnlii 13181 (Sup.Ct.). It should not contain a detailed review of all of the evidence previously taken into account. Society needs to be selective. Kawartha- Haliburton CAS v. D.C. [2002] O.J. 3864 (Sup.Ct.). The objectives of the rule of res judicata, can be met by scrutinizing this evidence for relevance, reliability and probative value. Society not constrained to consents which might have limited facts due to desire to move case forward without contention. Durham CAS v. B.(R.) [2005] WDFL 4448 (SCJ-Rogers J.)

s. 7 of the Constitution applies to child protection cases.   The use of s. 50 must meet the twin tests of necessity and reliability. In police reports, direct observations of police officers , but not the statements of others were admitted.   Anonymous reports to afterhours worker was excluded, only direct observations were allowed.  In trying to get in old notes as business records, the opinions, directions for future work and information from third party volunteers were not facts falling within business records.  Risk assessments were not business records.   The reason being that it was not an act, transaction, occurrence or event.   Also Society summaries were not contemporaneous.   CCAS v. L. J. 2003 O.J. No. 1722(OCJ). 

Wider Admissibility of evidence permitted in  -CAS of London and Middlesex v. R.H. [1999] O.J. No. 5037 (SCJ). Also in Catholic Children's Aid Society of Hamilton v. C.R., 2009 CanLII 34047 (ON S.C.D.C.), where the court admitted parenting capacity reports with respect to prior children and stated that: “Neither the fact that the reports were originally created for use in an earlier court proceeding concerning the appellants and another child nor the fact that the authors of the reports have not sworn an affidavit for use on this proceeding is a bar to admissibility. The legislature has expressly created a special evidentiary rule applying to a proceeding under this part of the Child and Family Services Act to permit the admission of such documents.”
But tighter admissibility standard set out in CAS of Niagara Region v. D.M. [2002] O.J. No. 1421 (SCJ) where court says:

 I am not convinced that the admissibility of expert evidence should vary in accordance with the subject-matter or importance of the case. I think that a court must always be vigilant when it comes to admitting opinion evidence and should consistently eschew the what-harm-will-it-do-to-let-it-in approach. I favour a rigorous screening of the proffered expert in every instance. However, if I am wrong, and the nature of the case does dictate the stringency with which the admissibility of expert evidence is viewed, I can think of no case deserving of more careful attention than where Crown wardship and termination of parental and sibling access are the issues.

Similar sentiments go back to 1986, where Justice Steinberg wrote in Catholic CAS of Hamilton-Wentworth v. J.C.S. [1986] O.J. 1866 UFC:

Evidence should not be relaxed in child protection cases. This issue is of such importance that any laxity or latitude in the admission of expert evidence ought not to be accepted.

Children’s Aid Society of Halton Region v. A.(K.) 2008 ONCJ 273 (Canlii)also states:

[27]    These principles (vigilance about ordering assessments) are equally applicable and relevant in child protection matters.  In my view, it is even more important for the court to carefully assess the necessity for such intrusions in child protection cases where the ultimate result may be a total severance of the ties between children and their parents.

Pleadings (amendments): The court has discretion to make a finding that a child is in need of protection pursuant to a clause of the Act not pleaded, if justified by the evidence and if the parent had prior disclosure of the relevant evidence, is not caught by surprise and has had a full opportunity to test this evidence. Durham Children’s Aid Society v. R.S. and J.M. [2005] O.J. No. 570 (SCJ) and Children’s Aid Society of Hamilton-Wentworth v. K.R. [2001] O.J. No. 5754 (SCJ-Family Court), where Justice Czutrin stated:
"While it is better practice, and the sections are set out in the forms to plead the subsections relied on, the court cannot be prohibited from finding a child in need of protection if the appropriate box has not been checked off, especially where the facts support such a conclusion. Events in a child's life are ever evolving and not frozen to events that existed at the beginning of the court process. It is open for me to find a child in need of protection where the evidence supports the facts that fall under any subsection of s.37 where the evidence and facts have been established, and as in this case, cannot come as a surprise."
Reasons: -Need to clearly articulate which section the finding is under and the reasons, otherwise status review needs to reconstruct gaps.  CAS v. R.G. above.

Res Judicata -  Child Protection –it is applicable in child protection cases.  CCAS v. M (SCC). It can apply to consent judgments Re Ontario Sugar Co. 1911 44 SCR 65, however due to s.50 it no longer applies to past parenting.  Durham CAS v. R.B. 2005 O.J. No. 3794 (SCJ).
Social Science Research – not appealable error when judge referred to articles, since he did not use them to make findings of fact or decide the issues before him. Best practice, would have been to identify the articles and give the parties the opportunity to review them and make submissions. CAS v. Vivienne L. (Jan. 6/09- SCJ). – also see internet evidence.
Temporary Care and Custody –  Form of Evidence 

Katarynych in CAS Toronto v. M.A.  2002 O.J. No. 1432 sets out that cases must be dealt with justly :

1) Rule 2(2) requires that dealing with a case justly includes ensuring that the procedure is fair to all parties.  

2) It is admissible evidence in writing that can be filed, not just any evidence. 

3) Rule 14 (18) requires that the affidavit should contain as much personal knowledge as possible. If from a third party, the source must be identified. 

4)  Past parenting evidence must be relevant. Issues of relevance, probative value and admissibility are still alive. 

5) The affidavit material should set out at the beginning of the affidavit, the reasons for the intervention, why less disruptive steps were not taken, and what has been learned in the investigation to date. The parent’s entire life should not be on parade. 

6)  There should be a respect for the rules of evidence. Supposition, conjecture, speculation, innuendo, gossip, unqualified opinion, where qualified opinion is required have no place in an affidavit.

7)  Exhibits shouldn’t be used as a substitute for proper evidence.

8)  The affidavits should be proportionate.  Factual inferences can be drawn from the evidence only if the facts alleged to support the inference are established by the evidence.

